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Current Copics. 

Once again the value of the legal profes- 
sion as a stepping-stone to high political 
preferment is emphasized in the nomination 
of the Hon. Charles E. Hughes by the Re- 
publican State convention for the office of 


Governor of the State of New York. It was 


the investigation of the gas so-called Gas 
Trust, some two years ago, that first brought 


Mr. Hughes before the public eye and estab- 
lished his reputation as a lawyer of first- 
class ability and an investigator of absolute 
fearlessness, extraordinary shrewdness and 
incorruptible integrity. His successful ex- 
posure of that monopoly designated him as 
the right man to delve into the hidden 
mysteries of life insurance management, and 
the skill with which he penetrated the mass 
of corruption by which the mainsprings of 
the business were choked, and the unflinching 
boldness and persistence with which he ex- 
posed the men who were chiefly responsible 
for the evils, are matters of too recent record 
to require more than a reference at this time. 
Mr. Hughes is the son of Rev. David C. 
Hughes, a Baptist minister, and was born 
at Glens Falls, N. Y., April 11, 1862. 
When he was very young his parents re- 
moved to Newark, N. J. Here the boy at- 
tended the public schools, from which he was 
graduated in 1873. He matriculated at 
Madison University, Hamilton, N. Y., the 
school which is now known as Colgate Uni- 





versity. Remaining there until 1878, he de- 
cided that the curriculum of Brown Univers- 
ity would suit him better, and was graduated 
there in 1881. His degree of A. M. came in 
1884, the same year in which he was gradu- 
ated from the Columbia Law School. At the 
end of his junior year at Brown he took the 
Dunn premium for the highest standing in 
English literature, and in his senior year won 
the Carpenter premium for general attain- 
ments. In 1884 Mr. Hughes was admitted 
to the bar in New York and he practiced 
until 1891. In his time he was prize fellow 
of the Columbia Law School. In 1883 he 
became a clerk in the offices of Chamberlain, 
Carter & Hornblower. December 5, 1888, 
he was married in Brooklyn to Miss An- 
toinette Carter, a daughter of, Walter S. 
Carter, member of the firm. He accepted 
a chair in Cornell University law school, 
lecturing on contracts and evidence from 
1891 to 1893. He then returned to New 
York, where he has been in active prac- 
tice ever since. Mr. Hughes is a member of 
the American Bar Association, the New York 
State Bar Association, the New York City 
Bar Association, and in polities is a Republi- 
can, although not active as a leader of his 
party. He is something of a club man, having 
memberships in the University, Lawyers’, 
Republican, Brown University and Cornell 
University. 

Whether the majority of the voters of the 
Empire State shall decide to have Mr. Hughes 
or Mr. Hearst at the head of the executive 
department of-the commonwealth for the en- 
suing two years, is altogether aside from any 
discussion which we propose to undertake 
in these columns; suffice it to say that Mr. 
Hughes, if elected in November next, will 
bring to the high office an, ability and a fear- 
lessness which have been all too rare in the 
conduct of the office during the past few 
years. 


The old but ever new question of the aboli- 
tion. of capital punishment is bobbing up 
again in the daily press, and the arguments 
pro and con are being repeated with more 
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or less convincing results, according to the 
mental bias of the reader. Our own opinion 
that such abolition would be unwise, has 
more than once been expressed. We do not 
now intend to bore our readers with a re- 
discussion of the question, but merely to 
point a moral from China. Residents of the 
United States are apt to poke fun at the 
Orientals and to conclude that they are hope- 
lessly behind the times in all respects, but 
this may be too hasty a generalization, for 
the effete civilization of China and the 
Chinese may still have some points of excel- 
lence from which we progressive Yankees 
may learn a little wisdom. We are led to 
these reflections by the statement that it is 
more than 100 years since there has been a 
failure of a bank in China. It is related that 
more than nine hundred years ago, in the 
reign of Hi Hung, a bank failed. Hi Hung 
caused the failure to be rigidly investigated, 
and to his great indignation it was found 
to have been due to reckless and shady con- 
duct on the part of the directors and the 
president. Hi Hung at once issued an edict 


that the next time a bank failed, the heads 
of its president and directors were to be cut 
off. We are further told that this edict has 
never been revoked, and that it has made 


China’s bank institutions the safest and 
soundest in the world. We merely wish to 
inquire whether in the opinion of the advo- 
eates of the abolishment of capital punish- 
ment, this condition would have been at- 
tained without the drastic punishment 
ordered by the distinguished Hi Hung, and 
also whether it is not probable by the same 
reasoning, that if the death penalty were to 
be abolished the crime of murder would 
flourish to an even greater extent than it 
does to-day, to the lasting disgrace of our 
much-vaunted civilization. 
: 0: 





The power of the legislature to authorize a rail- 
road company to create a private nuisance with im- 
munity from liability to the owners of property 
damaged thereby is denied in Louisville & N. T. Co. 
v. Lellyett (Tenn.) 1 L. R. A, (N. S.) 49, and Gos- 
sett v. Southern R. Co. (Tenn.) 1 u. R. A. (N. S.) 
97. coe gt 





Imprisonment for Debt. 


AND OTHER CURIOSITIES OF LEGISLATION BY AN 
EXECUTIVE DEPARTMENT. 


By Geo. F. Onmssy. 

If one picks up the present Navy Regulations 
(issued June 30, 1905) he will find, among the other 
curious things, on page 513, that persons who enlist 
in the navy may be court-martialed and sentenced to 
the penitentiary for being in debt. The “ offense,” 
entitled “neglecting to discharge pecuniary obliga- 
tions,” is put in a “list” that tells naval courts it 
is one of the offenses that they have a right to con- 
sider “under Article 22.” This Article 22, R. §, 
1624, reads: “All offenses committed by persons 
belonging to the navy which are not specified in the 
foregoing articles shall be punished as a court-mar- 
tial may direct.” Does this mean that nayal officers 
may enact what Congress has not enactéd to be “ of- 
fenses?” or does Article 22 refer to “ offenses speci- 
fied” in some other statute? Offenses “ specified” 
elsewhere than “in the foregoing articles” are such 
as “manslaughter, rape, robbery,” ete., which by 
other statutes are made crimes in all persons, 
whether in the navy or out of it. This Article 22, 
R. S. 1624, was intended to give a naval court power 
to try and sentence for such breaches of civil stat- 
utes or for violations of naval Articles 24, 25, 49, 
etc., subsequent to this “ Article 22,” and which for- 
bid but do not add, as does Article 22, that violation 
of them may “be punished as a court-martial shall 
direct.” No Act of Congress mentions a jacky’s 
non-paying debts as one of the crimes frowned upon 
by Congress with fine or penitentiary, and no gen- 
eral act makes it punishable unless this Article 22 
does. 

The navy’s Judge Advocate-Generals, however (who 
since 1880 have been a captain of marines, a lieuten- 
ant-commander and a commander), have counselled 
the navy that by Article 22 Congress has resigned its 
law-making power into their hands. They hold that 
Congress, after minutely detailing in Articles 1-21, 
R. S. 1624, several hundred of carefully defined acts 
on which it authorized a court-martial to adjudge 
punishment, confessed, in Article 22, that this min- 
ute, careful supervision was of no use, was idle work, 
superfluous, and that whatever naval dictators chose 
to call an offense was an offense, so that Congress 
need not have troubled itself to speak. 

This results, as will be seen, in the conviction of 
men innocent of any real wrong, statutory or even 
moral only. It has aroused distrust of the navy 
generally. This distrust is the more serious and 
difficult to eradicate because the enlisted men having 
it have not intelligence to analyze the reasons why 





unbe 
of a 


1863 
Tequ 
was 

Hen: 
such 
tion, 
word 
cutio 








—_— 


THE ALBANY LAW JOURNAL. 








—_—_— 








they have gained the impression that “there is some- 
thing wrong about the navy;” why “it is well to 
desert from it;” why “no good man should enlist in 
it;” why “doing so is like putting one’s finger on a 
buzz saw,” ete. 

The naval legislative autocrats can hardly be ig- 
norant of the rule stated in U. S. v. Mitchell, 58 F. 
907: “To confer jurisdiction on U. S. courts an 
offense must be clearly defined and created by statute.* 
We have no jurisdiction over any other offense.” 
For we find, in Smith v. Whitney, 116 U.S. 180, 181, 
a regulation quoted that was made in 1870, 10 years 
before the act of June 8, 1880, that displaced civilian 
lawyers as counsel by captains of marines. This 
regulation of 1870 provided that every charge tried 
by court-martial must be “set forth in the terms 
used ” either in some article prior to Article 22 or in 
some other “statute for the government of the 
navy” or “enacted,” like R. S. 5341 (concerning 
manslaughter) so as to lay obligation on both naval 
and civil persons. 

Anything supposed to be a “neglect or disorder 
not specially provided for,” said the regulation, must 
still have its statutory culpability tested by being 
“charged as” something defined to be misconduct by 
statute, as the “scandalous” misbehavior, “ tending 
to the destruction of good morals,” of R. S. 1624, 
Art. 8, § 1. In Smith v. Whitney, 116 U. S. 180, 
181, the court held that this regulation of 1870 had 
been made statute three years later by the phrase in 
R. S. 1547, the “ regulations issued by the Secretary 
prior to July 14, 1862, with such alterations as he 
may since have adopted, shall be recognized as the 
reguiations of the navy.” Thus, the rule of 1870 
that only Congress could declare what conduct might 





*War Dept., G. O. 8, July 23, 1856. Lt. Smith’s 
case. Charge: “Conduct unbecoming an_ officer 
and a gentleman.” (Art. 61, R. S. 1342.) Finding: 
“Guilty of ‘conduct unbecoming an officer.’” Held: 
“There is no such offense known to the Articles of 
War as conduct unbecoming an officer. The unbe- 
coming conduct of a commissioned officer, of which 
the law takes notice, and authorizes a court-martial 
to take cognizance, is ‘ conduct unbecoming an officer 
and a gentleman.’ There is no minor indecorum, no 
unbecoming conduct not unbecoming an officer and a 
gentleman, that the law submits to the jurisdiction 
of a court-martial. The sentence is void.” 

G. 0. 68 A. and I. G. O., Richmond, Va., May 27, 
1863. Held: “ The article under which he was tried 
Tequires that the officer against whom the violence 
was offered must be ‘in the execution of his office.’ 
Hence the murder or killing must be set forth in 
such terms as to show that the court has jurisdic- 
tion, and this can only be done by alleging, in the 
words of the article, that the officer was ‘in the exe- 
tution of his office.’ ” 


be charged as an offense against the United States, 
was approved by the Congress of 1873 and by the 
Supreme Court of 1886. 

That did not suit naval commanders, who are a 
law unto themselves. When naval officers wanted 
to revenge themselves upon a subordinate whom they 
disliked or feared, they were bothered by having to 
consider, like Pilate, whether the man had broke any 
law. So they resorted to an ingenious device. They 
copied the regulations of 1870 into the book issued 
to day, with a certain modification that will be com- 
prehended if we consider the relation of any crime, as 
murder, to society. 

Murder is wrong—conduct to the prejudice of good 
order of society. But if, under a charge of “ doing 
wrong,” or “conduct prejudicial to social order,” 
evidence of some sort of homicide should be intro- 
duced and a jury of men, not lawyers, but possessed 
of the functions of judges (like court-martial mem- 
bers), should be allowed to say whether the accused 
should be hung, it is plain that they might lose 
sight of the distinction between justifiable homicide 
and what is not so. In 1880 Attorney-General 
Devens was asked (Navy Dept. G. O. 259, Jan. 25, 
1881), to say whether manslaughter on a U. S. man- 
of-war on the Thames river, under way, opposite 
New London, Conn., the victim being one member of 
the crew and the accused being another, might be 
tried by court-martial. He held (16 Op. 578) that 
it might, because a statutory offense, and because 
naval manslaughter was “conduct prejudicial to the 
good order” of the U. S. vessel on which it was 
committed. This phrase, “conduct prejudicial to 
good order,” a mere adjective description of the suh- 
stantive charge of “ manslaughter,’ was thereafter 
seized upon as being a substantive charge, though not 
named by any statute governing the navy, and is 
inserted in the regulations of to-day, as a most use- 
ful weapon for Pilate and the High Priests of the 
naval Sanhedrim. 

The story of a naval court-martial off Peru in 
1886 will illustrate the. insidious perversion of the 
Attorney-General’s innocent characterization of 
naval manslaughter in U. S. naval waters. 

The U. S. S. Adams went into commission at 
Mare Island, Cal., in November, 1885, with a cap- 
tain, K., who was much disposed to favor the 
higher or “wardroom” officers of his ship at the 
expense of the lower or “steerage” officers. He 
took away a part of the latter’s tiny space and gave 
it to the wardroom people, and he made the juniors 
do the work of the seniors. Among the juniors was 
a young ensign, B., who had studied law, and during 
a leave of absence graduated at the Cincinnati Law 
School. B. began to make such objections to K.’s 
acts of ultra vires, that K. found that he must 
either behave himself or get B. crucified under some 





non-statutory charge before a court-martial. 


260 THE ALBANY 


LAW JOURNAL. 





a? 





February 5, 1886, the U. S. S. Adams was anchored 
off Panama. “ Lieutenant-Commander N., its execu- 
tive officer,” said B., in relating its condition to an- 
other officer, “is now under suspension, awaiting 
trial upon two grave charges. He has retained me 
as his counsel. Mr. N. feels that he is not in a 
position to make requests, but he earnestly desires 
that the Adams may be detained here so that he can 
receive a trial as soon as possible, for the only offi- 
cers on the station senior to him are the five cap- 
tains of the ships here(he being the senior lieutenant- 
commander), two of whom are unavailable, the Iro- 
quois having gone to Samoa and Commander K. 
being a material witness against Mr. N. and chal- 
lengeable. The reports have been sent to Washing- 
ton, and the commander-in-chief of the Pacific squad- 
ron will, of course, in accordance with the law and 
the regulations, make application to the Navy De- 
partment for officers senior in rank to the accused, 
to be sent here sufficient to constitute a court. It is 
believed that the latter would not wish his orders 
to the Adams to sail from here obeyed now, if he 
knew the true condition of affairs. The Adams was 
not expected to arrive here until the last of Febru- 
ary, and it is supposed that orders to sail had im- 
plied reference to that time. Also this must be in 
accordance with the wishes of Commander K. He 
must naturally desire his vessel fully equipped and 
a non-disabled executive in the shortest possible 
time. Mr. N. has been in suspense and closely im- 
prisoned to the ship a long time now. He has a 
family and an aged father who are dependent on him 
and who are in deep anxiety as to the result. It is 
asked if something cannot be done by cablegram or 
otherwise for what will be to his advantage and the 
good of the service too.” 

No regulation forbids two officers of the navy from 
speaking to each other when they meet and on any 
subject, and the above statement was made by B. in 
Panama to a rear-admiral, J., at the Grand Hotel 
there. The Adams and Capt. K. were just then five 
miles out in the bay of Panama, but as K. was com- 
ing ashore to meet J., B. put his statement in writ- 
ing so that it might be remarked upon by K. B.’s 
duties made him return to the Adams while K. was 
going to Panama. When K. returned and the two 
met the next morning on the Adams, K. angrily 
put B. under suspension for communicating with J. 
In doing so K. vaguely rebuked B. on the quarter- 
deck for “unofficer-like conduct,’ whereupon B. re- 
ported him for violating Article 24, R. S. 1624, in 
“inflicting a public reprimand.” To defend himself 
against this charge K. applied to the admiral of the 
station to court-martial B. 

So we find General Court-Martial Order 37, Navy 
Department, October 27, 1886, reading: 

“Before a general court-martial which convened 


May 22, 1886, on board the U. S. flagship Hartford, 
at Payta, Peru, by order of Rear-Admiral M., com. 
manding the U. S. naval force on the Pacific station, 
was arraigned and tried Ensign B. 

“ Charge—‘ CONDUCT TO THE PREJUDICE OF Goop 
ORDER AND DISCIPLINE.’ . 

“The court found that the accused is, of the 
charge, ‘Guilty.’ The court thereupon sentenced 
him ‘to be suspended from rank and duty for a 
period of two years; to retain his present number in 
his grade during that period, and during the term 
of his suspension to be paid at the rate of $50 per 
month, and to be publicly reprimanded by the Hon- 
orable Secretary of the Navy.” 

The reprimand, October 27, stated: 
‘conduct to the prejudice’ having been 
fully sustained, it is proper to add that Ensign B. 
in the conduct referred to was guilty of: 

“ Tnsubordination, 


“ The charge, 


z: 
2. 


“ Disrespect to his superior officers, 

3. “ And a wilful disregard of the regulations.” 

The first of these, “ insubordination,” is a meaning. 
less repetition of the meaningless charge, “ conduct 
prejudicial to order.” No “ disrespect ” was ever 
mentioned in any charge .or specification. So B., 
under the “conduct,” ete., charge, was really. being 
tried, secretly, in the minds of the court, for disre- 
spect. This illustrates how, under this vague charge, 
a seaman dream of the real accusation 
against him* until he is sentenced for it, nor then 
until he is perhaps told in a reprimand. 

The third accusation of the reprimand would have 
made a perfectly legitimate charge. R. S. 1624, 
Art. 8, § 20, makes a statutory offense, “ violating 
any lawful regulation issued by the Secretary of the 
Navy.” But observe the insidious result of omitting 
this charge and pretending to accuse fairly and 
squarely in the specification alone.¢ That read: 

“ Specification 1—In this, that the said B., ensign, 


may not 





*Czarra v. Board, ete., 25 App. D. C. 443, held 
void both a sentence based on a charge of “ unprofes- 
sional or dishonorable conduct” and also the Act of 
Congress making such an offense. “The crime,” said 
the court, “should be defined. He must be informed 
by the law, as well as by the complaint, what acts 
are prohibited and made punishable.” 

7G. 0. 25. Dept. of So. Car. 1866. Held: “The 
accused are found guilty of the specification as modi- 
fied, but not guilty of the charge. The court then 
proceed to sentence the prisoners, although there is 
no conviction of the charge, and consequently nothing 
leit on which any sentence can rest. Through the 
remission of this court the sentences are inoperative, 
the time spent on the trial of these soldiers has been 
thrown away, and their offenses must go unpul 
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U. S. N., and serving as such on board the U. S. S. 
Adams, then lying in the bay of Panama, U. S. of 
Colombia, on or about Feb. 5, 1886, did write, or 
eause to be written, to Rear-Adm. J., then command- 
ing the U. S. Naval Force on the North Atlantic Sta- 
tion, a letter, and did cause the said letter to be 
delivered to the said J. withor‘ forwarded 
through the proper official channeis, as required by 
Navy Regulations, p. 128, par. 8.” 

This paragraph 8, N. R., of August 7, 1876, is 
not the whole regulation on the subject. It reads: 
“Every person in the Navy making a communication 
of any kind to a commander-in-chief, or to any other 
authority other than his commanding officer, will 
send the same unsealed to his commanding officer, to 
be by him remarked upon and forwarded.” But a 
remaining part of the Navy Department’s regulation 
on communication the navy, 
paragraph 15, page 129, shows that paragraph 8, 
page 128, is meant for official writing to the superior 
of K. and B., while J. was not. Paragraph 15 de- 
fines the official channels for “ forwarding communi- 
cations,” as: ‘“‘Commanders of vessels to transmit 
them to the commander of the division to which they 
belong; commanders of divisions to the commander 
of fleet; commander-in-chief to the Navy Depart- 
ment.” - 


boing 


between persons in 


Here is no “ official channel prescribed ” for 
a letter to a commander of a fleet to which neither 
writer nor sender “belong.” As a matter of fact 
everybody in the navy is “an authority other than 
his commanding officer.” Perhaps everybody in the 
world is some sort of an “authority.” It is plain 
that the “authority” meant is the person having 
such over both writer and forwarder, not the gov- 
ernor of a State, cireus or force in which neither is 
domiciled. 

However, what is meant by “authority,” “ pre- 
scribed channels,” ete., and whether B. did or did 
not comply with this regulation, is of no consequence 
at all in view of what the regulation itself says as 
to the result of non-compliance. This paragraph 8, 
page 128, N. R. of August 7, 1876, adds: 

“No communication in writing is to be regarded 
as official which is not forwarded through the pre- 
scribed channels.” 

Had B. been charged with “violating a regula- 
tion ” the complete defense would have been that the 
regulation itself stated the consequence of not fol- 
lowing it to be that a “communication in writing” 
not so forwarded was simply not “to be regarded as 
official,” i. e., that no regulation forbade navy offi- 
cers from talking to each other unofficially or putting 
their talk in writing. 

Another naval regulation of 1870 incorporated 
into the statute by the revision of 1873 is: “Each 
different fact [allegation of fault] shall be the sub- 








ject of a@ distinct charge and specification.” Had 
this alleged breach of regulation stood by itself in a 
distinct specification, under a distinct charge, the 
disposal of it, under the above considerations, would 
have been clear to the court. 
with other allegations. 
them, are quoted: 

“Well knowing that such a court could only be 
ordered by the Rear-Admiral of the Pacific Station.” 
(But B. could not know what was not so.) Art. 38, 
R. S. 1624, reads: “General courts-martial may be 
convened by the President, the Secretary of the Navy, 
or the commander-in-chief of a fleet,” ete. 

“After having been told by his commanding offi- 
cer that the holding of a court in any other manner 
was impossible.” (The commander “told” what 
In Mullen v. U. S., 23 Cl. 37, we 
see that at that very place of Panama, in 1883, a 
court was held by officers ordered for that purpose 
by mail steamer from New York by the Secretary of 
the Navy, as a drunken Medical Director too high 
in rank for home consumption was to be passed upon. 


But it was mixed up 
These, with the answers to 


was not true.) 


“ And this after he had had an interview with his 
commanding officer, K., on the subject of such a 
communication, in which interview he was told that 
the report against N. would have to take its regular 
course.” No disobedience of orders was charged. 
The point was that K. thought one thing and that 
B. thought another. B. had no orders not to seek 
a speedy trial for N. from any quarter that might 
aid or enforce this constitutional right. No regula- 
tion punishes a difference in opinion. If it did, no 
invention or new idea in the navy would be possible 
until the discoverer had reached the age and rank of 
Admiral Dewey. 

To further mix up facts and confuse the court a 
remaining specification was added, under the (sin- 
gle) charge of “conduct to the prejudice of good 
order.” 

“Specification 2. In this, that the said B., ensign, 
U. 8S. N., and serving as such on board the U. S. 8S. 
Adams, then lying in the bay of Panama, on Feb. 
11, 1886, did make an unfounded report, to the com- 
mander-in-chief, Rear-Adm. M., through his com- 
manding officer, Comdr. K., against his said com- 
manding officer, charging him with inflicting an 
illegal punishment on him in the shape of a public 
reprimand, namely (so much as is here italicized 
was admitted by the prosecution), in compelling him 
to come to a public place, the starboard side of the 
quarter deck, and there, in the presence of officers 
and men, reprimanding him for [the prosecution 
denied ‘reprimanding’ but admitted charging him 
with] wunofficer-like conduct.” 

But the Navy Department itself has often de- 
clared that uttering a charge publicly before officers 
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and men constitutes a public reprimand. (Thomp- 
son’s compilation of G. O. and Circulars, pp. 16, 142, 
ete.) The issue was as to the meaning of “ repri- 
mand.” If B. erred in his construction of the term 
that was “ conduct prejudicial to order.” The report 
was at his risk, whether in good faith or not. That 
was the (wrong) theory of the prosecution. No 
“ falsehood ” was charged, or specified, or asserted in 
the public reprimand of the Secretary in the follow- 
ing autumn. The prosecution was not for a mis- 
statement of facts with intent to deceive, but for an 
alleged erroneous conclusion of law in styling un- 
contested facts a “reprimand.” But R. 8S. 1624, 
Art. 8, sec. 17, made B. liable to court-martial if he 
did not “use his utmost exertion to detect and 
bring to punishment all offenders.” The public re- 
buke or accusation of an ensign (a commissioned 
officer) tended to impair discipline by lessening the 
respect due an officer from seamen, and so consti- 
tuted the evil, the public reprimand, which Art. 24, 
R. S. 1624, intended to guard against. It is very 
necessary that a subordinate should be protected in 
making reports against his superior by being held 
responsible only for the statutory offense of false- 
hood. The regulations recognize this and com- 
manded B.: “If any person in the navy considers 
himself oppressed by his superior or observes in him 
any misconduct he shall represent such oppression 
or misconduct to the proper authority.” 

“ So B. was sentenced, by means of the device of this 
charge, for (1) asking a speedy trial; (2) initiating 
a prosecution in compliance with R. S. 1624, Art. 8, 
sec. 17, no falsehood or malice being charged or 
specified. 

For these reasons President Roosevelt has recog- 
nized recently that the culpability of the facts speci- 
fied must be tested by specifying them under the 
charge that corresponds to them, naming the statu- 
tory offense that they constitute, if any. In G. O. 
64, War Dept., March 27, 1906, the President set 
aside as illegal a sentence where the facts specified 
amounted to disobedience, if anything, but were 
charged as “conduct to the prejudice of good order 
and military discipline.’* The Navy Department 





*War Dept. G. O. 287, A. G. O., Aug. 18, 1863. 
Held in the cases of O’Brien, Madden, tried on the 
charge of “conduct prejudicial to good order and 
military discipline” (Art. 62, R. S. 1342), “the 
charge should have been laid under the 45th Article 
of War, the specifications charging them with drunk- 
enness on duty. The sentences are inoperative, not 
having been awarded or in accordance with the pro- 
per article of war.” 

G. O. 156, War Dept., A. G. O., 1863, p. 10. Held: 
“The President of the United States [Lincoln] dis- 
approves the sentence for want of jurisdiction of the 
court, ‘theft’ not being a military offense.” 





=: ~ommaay 
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should, but does not, obey President Roosevelt in this 
respect. The result is that the innocent are con- 


victed on charges which mean everything or nothing, 
which tell the accused nothing, and which no statute 
governing the navy permits. 

Does the “ neglecting to discharge pecuniary obli- 
gations,” created a naval “offense” by executive 
enactment, mentioned at the beginning of this chap- 
Was it intended to punish 


ter, involve fraud? 
fraud? 

The navy regulations tell us it was not. “ Fraud, 
theft, scandalous conduct tending to the destruction 
of good morals,” are indeed offenses, made so by 
Congress (R. S. 1624, Art. 8), and in the pages of 
the regulations have a greater limit of punishment 
assigned them than is set off opposite the mere non- 
payment of debts. When sailors are sent to the 
penitentiary for the latter they are not adjudged 
guilty of “fraud,” “theft,” or conduct “scandalous 
and tending to the destruction of good morals,” 
This is emphasized from the fact that jurisdiction 
to sentence for non-payment of debts is claimed (N, 
R. 513) under Art. 22, R. S. 1624, which gives juris- 
diction only over “ offenses not specified in the fore- 
going articles,” as are “ fraud, theft,” etc., in Art. 8 
A correct idea of the “offense” must exclude any 
notion of fraud or theft or scandal. 

Where in America will be found similar legisla- 
tion as that on which we rely for non-mutinous, 
contented, trustful crews and for protection against 
foreign attack? 
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Unwritten Law. 

Before the American Bar Association of St. Paul 
the Hon. Thomas J. Kernan of Baton Rouge, La., 
attacked the so-called “unwritten law” which, he 
said. not only prevails, but flagrantly supersedes all 
statutes in many parts of the United States, in an 
unusually forceful and effective address. He dis- 
sected both the criminal and the civil features of 
the “jurisprudence of lawlessness,” as he termed 
it, first codifying it in symmetrical form. 

He spoke of lynch law as opening wide the road 
to anarchy, and proffered examples of legal reme- 
dies for the faults of present laws and punishments 
for the crime it pretends to deter as well as for va- 
rious other errors in legal safeguards, urging it as 
the first duty of American lawyers to discover and 
apply such remedies. His subject was “The Un- 
written Law; or, Lawless Rights and Lawful 
Wrongs.” He said in part: 

Do we not in America have, in reality, a jurispru- 
dence, as it were, of lawlessness, as well as a juris 
prudence of law? The more thought I have given 
this subject the more thoroughly convinced I have 
become that we have such a jurisprudence, with its 
general principles—or rules, if you object to the use 
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of the word principles in such connection—its par- 
ticular exceptions, refinements and distinctions. It 
is a jurisprudence which has almost assumed the dig- 


nity and symmetry of a system. It is neither legis- 
lative nor judge-made. It might not inaptly be 
styled a system of jury-made lawlessness, or juries’ 
jimprudence, which recognizes rights that are forbid- 
den by law, and denies rights that are granted by 
law. 

Necessarily it has no code or text-books, hence its 
pre-eminent claim to the title of “The Unwritten 
Law.” It is in flagrant violation of all statutes, 
hence it is styled by its advocates “ The Law Above 
the Statutes.” or “The Higher Law.” It has its 
basic foundation in the public opinion of the commu- 
nities in which it prevails, and has all the certainty 
and sanction that constitutions or statutes could 
give it. : 

This jurisprudence of lawlessness has both its 
criminal and its civil features. I have undertaken 
to formulate the system’s decalogue in the follow- 
ing 10 cardinal laws: 

LAW I.—Any man who commits rape upon a woman 
of chaste character, shall, without trial or hear- 
ing of any kind, be instantly put to death by his 
captors, or other body of respectable citizens not 
less than three in number; and they shall have the 
right to determine the mode of execution, which 
may be both eruel and unusual, the constitution 
and laws of the state and of the United States to 
the contrary notwithstanding. 

LAW II.—Any man who commits adultery may 
be put to death with impunity by the injured hus- 
band, who shall have the right to determine the 
mode of execution, be it ever so cowardly. 

LAW III.—Any man who seduces an innocent 
girl may without a hearing, be shot, or stabbed 
to death by her, or any near relative of hers; and 
if deemed necessary by the slayer, such shooting, or 
stabbing, may be done in the back, or while lying 
in wait. 

LAW IV.—Any mah who traduces a_ virtuous 
woman’s character for chastity may be shot with 
impunity by her, or her husband, or any near rela- 
tive; but the offender must first be given an op- 
portunity to deny or disprove the charge. or to re- 
tract or apologize. 

LAW V.—The survivor of a fatal duel must be 
acquitted if the duel was fairly conducted according 
to the time-honored provisions of tne code of honor. 

LAW VI.—Any man who kills another in a fair 
fight shall not be found guilty either of murder or 
manslaughter, but must be acquitted, even though 
he be the sole aggressor. 

LAW VII.—The lie direct and certain other well 
known opprobrious epithets, which constitute moral 





insult, are each equal to a blow, and any of them 
justifies an assault. 

LAW VIII.—In prosecution for stealing horses, 
cattle or hogs, the presumption of innocence is 
shifted in favor of the live stock, and the accused 
is presumed to be guilty. 

LAW IX.—In all civil suits by natural persons 
against corporations, the defendant corporation is 

All of the foregoing lawless laws are in full force 
liability only by a clear and decided preponderance 
of evidence. 

LAW X.—In every action by employe against em- 
ployer for personal injury, the plaintiff shall re- 
cover damages unless the defendant employer proves 
want of liability beyond a reasonable doubt; and, in 
all such cases, the measure of damages shall be the 
pitiful condition of the plaintiff, the sympathy of 
the jury and the ability of the employer to pay. 
and effect in some parts of this great and growing 
republic, and some of them in all parts of it. 
Wherever they are effective they are enforced with 
much greater certainty and celerity than any writ- 
ten statutes of sacred constitutions. Their existence 
poses a problem for American lawyers, the solution 
of which is destined to severely test their ability, 
courage and patriotism. All of them, in their last 








analysis, have their origin and source in some real 
or supposed failure, defect or injustice of the law; 
most of the lawless rights they establish are grant:d 
by them as the counterparts of the real or supposed 
lawful wrongs which they are meant to compensate. 
The slow and painful process of the courts and the 
utter inadequacy of all legal remedy for certain 
crimes have given rise to all the rest. 

They seem to be abnormal and malignant growths 
upon the body of the law, and they must either be 
excised or removed by constitutional treatmeni cf 
the legal system itself. The indicated remedy is 
necessarily legal, and it is the first duty of Amer- 
ican lawyers to discover and apply the remedy. 


‘That some radical remedy is the crying need of the 


hour none can deny. When the punishment of crime 
itself becomes a crime all organized government is 
shaken to its foundation stones, and the fabric of 
civilization is fast tottering to its fall. It surely 
then behooves us, as the conservators of order and 
the preservers of civilization, to consider this sub- 
ject most seriously and most closely. 

The first great fundamental right of every one ac- 
cused of crime is a fair and impartial trial; and 
where this is denied, liberty dies, personal security 
perishes from the earth, and all human rights are 
crucified. It matters not how heinous the crime, or 


how guilty the criminal, this first great right of | 
It may, it is true, some- 


man must be preserved. 
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times prove the means of escape for the guilty, but 
it is the only protection of the innocent. 

The outrage upon the rights of the individual ac- 
cused is not all of the evil engendered and propo- 
gated by the resort to lynch law, with its frequent 
attendant horrors of torture, mutilation and the 
stake. The wound inflicted upon the law and upon 
society is even deeper and more ghastly. The flagrant 
violation and open defiance of law involved in the 
practice, sets all law and authority at naught. It 
degrades the courts, debases the administration of 
justice, brings judges, juries and lawyers into con- 
tempt, and strikes at the very roots of all social 
order. 

One of the most deplorable results of such open 
and violent infractions of the law baleful 
educational influence. Apart from their evil influ- 
ence upon the formation of the character of the 
youth of the country, apart from the fact that men 
who have participated in such an execution have not 
stained their hands with human blood and will be 
all the more ready to share in other executions of 
the same kind, these men who have done this and 
escaped punishment, and even heard themselves ap- 
plauded for it, are apt to think that if they have in 
this case administered justice so much better than 
the courts, they are able to do equally as well in 
all other cases, and that courts of justice are mere 
useless survivals of an effete and decadent civiliza- 
tion, which may as well be abolished, or, at least, 
entirely ignored. Thus the road to anarchy is opened 
wide, with the gaunt, grim figure of the red specter 
grinning in the distance. 

In view of the utter fiendishness of the crime, 
some of us might be willing to waive even these po- 
tent objections to lynch law if it were effective to 
prevent the crime, but it is not. Experience has 
clearly demonstrated that it has absolutely no de- 
terrent effect. 

Any remedy for lynching to be effective must re- 
move all excuse for it, otherwise it will be merely a 
remedy for symptoms of the malady and 
doomed to ignominous failure. 


is their 


fore- 
The proof of certain 
brutal facts, now required by law, must be dis- 
pensed with, and the attempt, accompanied by ac- 
tual personal violence, must constitute the crime. 
In the case of any pure and modest woman the out- 
rage to her feelings is completed by such an attempt 
and the crime should also be held to be then com- 
pleted. The testimony of witnesses should be taken 
in the presence of the accused and counsel and such 
persons only as the judge may admit to the hearing. 
The testimony, when taken, should be held inviolate, 
as is now done in certain divorce cases in some of 
the states. 

The publication of sensational reports of the pro- 
ceedings in court should be prohibited by law. The 
trial should be speedy, and there should be no appeal. 








The judgment of the court should be instantly exe- 
cuted. Where a verdict of guilty without capital 
punishment is rendered, the judge should have a 
large discretion in the imposition of the penalty, in 
order that he may be able to make the punishment 
fit the crime. But where the virdict is guilty with 
capital punishment, swift and inexorable death, in 
horrid form, should be the inevitable penalty. 

Laws II, III, and 1V are not so widely recognized 
and enforced as Law I, but they are recognized and 
obeyed to an extent sufficient to make them ex- 
tremely dangerous both to individuals and to society. 
While their enforcement is not usually attended with 
the multiplied horrors of lynching, yet they are 
amenable to all the other potent objections to that 
bloody custom and to some others peculiarly their 
own. The corpus delicti is frequently lacking in 
When we 
add to this grave defect in the proof of a capital 
crime, the many powerful motives to falsely charge 
those offenses in justification of homicide prompted 
by other motives, it becomes evident that no civilized 
State can long endure them, and that they must be 
abrogated. They all probably have for their raison 
detre the absurdly inadequate remedy provided by 
law. 

Laws V and VI apply both forms of the duel. But 
the street duel is so deadly, both to the participants 
and bystanders, so utterly destructive of all peace 
and good order, that some means should be found 
instantly to suppress it. The question of a remedy 
is most difficult. The plea of self-defense is always 
at hand, the proof easy, and contradiction in most 
cases impossible. Much good might possibly be ac- 
complished by making the use of a concealed weapon 
where death results highly criminal per se, despite 
the establishment of self-defense. A law 
kind, properly enforced, would undoubtedly 
terially decrease the number of street duels, because 
there would be no defense for the survivor if he used 
a concealed weapon. 

Lawless Law VII makes the lie direct and certain 
other mortal insults equal to the first blow that jus- 
tifies the immediate punishment of the offender. 
this doctrine is more in harmony with common sense 
and right reason, and should be legitimatized and in- 
corporated in the law of the land. Of course legal 
safeguards should be provided to prevent abuse. 

As to Law VIII, fortunately the accused is usually 
caught in possession of the stolen animal, and the 
burden of proof is properly imposed upon him. 

Laws IX and X are quite uniformly enforced by 
juries everywhere in the United States. They always 
give the natural person the advantage of the corpora- 
tion, and the latter must make out the strongest 
possible case to escape an adverse verdict. The man 
in need of daily bread sees vast useless fortunes in 
the hands of individuals, corporations and syndicates 


cases of adultery, seduction and slander. 


of this 


ma- 
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ever growing greater, while his struggles for the 
necessaries of life constantly grow harder and more 
desperate. When the average man is called to de- 
cide between the two, we need not be surprised that 
he undertakes to restore the economic equilibrium, 
as it were, to the extent of his power, and favors the 
living, breathing man against the soulless corpora- 
tion and the underfed laborer against the overfed 
capitalist. Of course, this is all wrong, for all par- 
ties should be equal before the law, and the scales 
of justice should be poised by a goddess blinded to 
favor and to fear. 

The same sentiment that makes juries disregard 
the law in such cases is at the root of the wide- 
restless discontent with social conditions 
that pervades the entire land to-day. The agitation 
against so-called trusts, the hatred of men of wealth, 
the agitation for public ownership of railroads and 
the like, all find their first cause in the protest of 
the people against the establishment of plutocracy 
in the country. This specimen of bastard aristocracy 
is the worst form in caste known to men. Its ulti- 
mate evolution results in a few vulgar masters and a 
horde of overworked and underfed slaves. Should 
we be astonished, then, that freeborn Americans pro- 
test against the establishment of an oligarchy of 
wealth upon this sacred soil of ours, won from the 
wilderness, the wild beast and the savage by our 
great and gallant forefathers, and since consecrated 
with the precious blessing of the best and the bravest 
of men?—Boston Law Journal. 


spread 





: O: 


Liability of Municipal Corporations for 
Injuries by Mobs. 

The decision of the Supreme Court of Wisconsin 
in Long v. City of Neenah (107 N. W. 10). discloses 
on the whole a liberal disposition in the administra- 
tion of a statute rendering cities liable for injuries 
to persons or property caused by mobs. 
“that ‘whenever any property 


It provides 
shall be de- 
stroyed or injured by or in consequence of any mob 
or riot, the city in which such property is 
situated shall be liable to the owner thereof for the 
damages so sustained by him.’ And in like manner 
a remedy in law is ‘thereby given against such city 

for any bodily harm or injury so sustained 
by any person.’ Section 938, Rev. St. 1898. But the 
liability so prescribed is limited by the next section, 
which, omitting what is not applicable here, declares 
that: ‘No person shall be entitled to recover under 
the provisions of the preceding section when such 


injury to his person was occasioned 


or in any manner aided, sanctioned or permitted by 
him or caused by his negligence, nor unless he shall 
have used all reasonable diligence to prevent the 
same, and shall have immediately notified the mayor 
after being apprised of any 


of the city 





l. 





threat or attempt to do harm or injury to 
his person by any such mob or riot.” 

Under the obligation to notify the mayor of the 
city after being apprised of a threat or an attempt, 
it was held that notice that had been given by an 
employer would not inure to the benefit of an em- 
ployee who was subsequently injured. The Wiscon- 
sin court cites in support of this ruling the New 
York case of Loomis v. Board of Supervisors (6 
Lans. 269), under a substantially similar statute, 
where it appeared that property belonging to sev- 
eral tenants in common had been destroyed. It was 
held that such of the tenants as had knowledge of 
threats several days before the injury, but failed to 
notify the sheriff, could not recover, but that such 
of the tenants as “ had no personal knowledge of the 
threats were entitled to recovery.” It would seem 
If the au- 
thorities have not received any information of threats 
or attempts it is not improper to distinguish be- 
tween persons who had, and those who had not, 
knowledge that threats or attempts had been made. 
Where, however, the designated officers have actually 
had notice tlie neglect of an individual to repeat it 
might, under a properly liberal construction, be dis- 
regarded as immaterial. Such, indeed, is the effect 
of a well-considered case in the Supreme Court of 
Pennsylvania (County of Allegheny v. Gibson’s Son 
Co., 90 Penn. 397), wherein it was directly held, 
under a statute of similar terms, that notice is un- 
necessary where the authorities have knowledge of 
the intention or an attempt to destroy property. 
Moreover, judicial opinion is not lacking in the State 
of New York in accord with the Pennsylvania deci- 
sion, which might well have been read in connectior 
with Loomis v. Board of Supervisors, and really is 
more in point upon the precise question raised in 
Wisconsin. (See Schiellein v. Supervisors of Kings 
County, 43 Barb. 490.) 

We have said that the Wisconsin decision on the 
whole evinces a liberal policy, because, outside of the 
strict interpretation of the provision for notice, the 
matter is broadly dealt with on the facts so as to 
recognize the plaintiff’s right of recovery. Here 
again certain New York cases are relied on (Moody 
v. Supervisors, 46 Barb. 659, aff'd sub. nom.; Ely v. 
Supervisors, 36 N. Y. 297; Solomon v. City of King- 
ston, 24 Hun, 562, aff’d 96 N. Y. 651). These au- 
thorities are to the effect that in order to hold the 
owner of property to the obligation of notice he 
must have information himself and a sufficient time 
to give it must intervene between the threat or at- 
tempt and its execution. 

It was held in the principal case “that the fact 
that the calling of the plaintiff ‘a scab,’ the threat 
to ‘get him and to knock his block off,’ and the 
knocking down of one of his companions within a 
week of the injury complained of by persons seem- 


that the two cases are not analogous. 
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ingly identified with the same strike, though not 
identified as the same persons inflicting the injuries 
sued on, did not make it necessary for the plaintiff 
to notify the mayor in order that a recovery might 
be had, the particular attack being unforeseen and 
unexpected” (Note by A. A. B., XVIII Green Bag, 
530). 

Doubtless this decision, on the facts, is justifiable, 
but, as above intimated, the court might well also 
have held that the requirement of special notice by 
the injured person was dispensed with, as actual 
notice had been received through his employer. We 
see no reason why statutes of this class should not 
be construed with reasonable liberality. 
of course, substantial objections to rendering a mu- 
nicipality or county liable for injuries to person or 
property by a mob, if no actual knowledge of in- 
tended violence has been acquired by the authorities. 
although the injured person had been apprised of an 
intention or attempt. 
vidual should not be rigidly required to inform city 
officers of what they are already well aware, and his 
failure to do so treated as a sufficient subterfuge of 
defense.—N. Y. Law Journal. 

30: 
“The Greater the Truth, the Greater the 
Libel.” 

The authorship of this maxim is usually attrib- 
uted to Lord Mansfield. Burns wrote in “The Re- 
proof :”— 

Dost not know that old Mansfield, 
Who writes like the Bible, 

Says the more ’tis a truth, sir, 
The more ’tis a libel? 

Again, we meet the phrase in the poems of Moore, 
“A Case of Libel :”— 

It was nuts for the Father of Lies, 

As that wily fiend is named in the Bible, 

To find it settled by laws so wise, 

The greater the truth, the greater the libel. 

At the present day the maxim applies only to 
criminal proceedings, and it is stated in modern 
text-books that it was never at any time applicable 
to a civil action. Mr. Blake Odgers, in his Outlines 
of the Law of Libel, humorously remarks that the 
phrase has become a sort of catchword with the man 
in the street, who is rather prone to air it in order 
to show how wicked and absurd the law of England 
is. Yet there is something to be said on behalf of 
the much-maligned “ man in the street,” for his mis- 
conception may perhaps be due in some measure to 
the confusion which apparently prevailed in the 
eighteenth century. In the library of the Inner 
Temple there is a quaint old text-book on the law 
of libel, published in 1765 (probably the oldest work 
dealing with civil proceedings for defamation), and 
written by “ A Gentleman of the Inner Temple,” in 
which the following passage occurs: “It seems now 


There are, 


On the other hand, an indi- 








————.. 


settled that no scandal in writing is any more justi- 
fiable in a civil action than in an indictment or in- 
formation at the suit of the Crown; for though in 
action for words the law through compassion ad- 
mits the truth of the charge to be pleaded as a justi- 
fication, yet this tenderness of the law is not to be 
extended to written scandal, in which the author acts 
with more coolness, whereas in words men often in 
a heat and passion say things which they are a(fter- 
wards ashamed of, yet the scandal sooner. dies away 
and is forgotten; and therefore, from the greater de- 
gree of mischief and malice attending the one than 
the other, the law allows the party to justify in an 
action for words, though not for written scandal.” 
In support of his view the “Gentleman of the 
Inner Temple” cites Rex v. Roberts (B. R. M. T. 8 
Geo. II). 
lished reports, but it is referred to by Holt in his 
Libel 
time as an .authority. 


This case does not appear in the pub- 
Law of (1812), as being considered at one 
Holt cites a dictum of Lord 
Hardwicke in this case. “ It is said that if an action 
were brought, the fact, if true, might be justified; 
but I think this is a mistake. I never heard of such 
a justification in an action for libel evén hinted at. 
The law is too careful in discountenancing such prac- 
tices.” Holt, however, adds that in 1812 Rex vy. 
Roberts was no longer considered good law, and re- 
fers to two unreported cases—King v. Parsons 
(1799) and Plunkett v. Cobbett (1804)—as authori- 
ties for the admission of the truth of the charge as 
a complete defense. 

The non-admission of the truth seems to have been 
a legacy from the Star Chamber jurisdiction, which, 
in turn, adopted the severe Roman law, De Libellis 
Famosis. Hudson, in his treatise on the Star Cham- 
ber, points out that this court has swept away “a 
gross error from the law of England—’” i. e., that it 
is not a libel if the words be true. Hudson further 
stated that while spoken words may be justified, if 
the scandal be put in writing, it is then “ past any 
justification, for it is not the matter, but the man- 
ner which is punishable; for, as the woman said, she 
would never grieve to have been told of her red nose, 
if she had not one indeed.” 

As late as 1843 Lord Brougham, when giving evi- 
dence before the committee of the House of Lords 
appointed to inquire into the law of defamation, 
said: “I am quite clear that the truth ought not to 
be made decisive either in civil or criminal proceed 
ings, for cases may be found where the truth, iv- 
stead of being a justification, would be an aggrava- 
tion.” This seems to have been the general view of 
those who were called before this commission, among 
whom were judges, magistrates, and newspaper edi- 
tors. Their evidence throws a valuable sidelight on 
the subject of defamation. 

One of the dangers involved in the admission of the 
truth as a defense is clearly shown by a_ witness 
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named John Black, who was editor of the Morning 
Chronicle. When asked whether he had considered 
the law of libel, he naively replied: “ More often 
than I could wish for.” He then referred to a news- 


paper established for the express purpose of dissemi- 


nating seandalous libels. This the Argus, 
employed a professional pugilist on its staff, who re- 
ceived three and one-half guineas a week as nominal 
editor. 
high, known in the neighborhood as the Duke of St. 
Giles, and head of the clan McCarthy, and was able 
to muster a thousand hooligans from the locality at 
a moment’s notice. 
horsewhip and asked for the editor, in the words of 
the report, “He rose up and said, 


pa per, 


He was a powerful man, about seven feet 


When anybody called with a 


‘T am,’ and the 
party bolted with all possible speed.’ This ‘“ Duke 
of St. Giles” seems to have his counterpart at the 
present day in Germany, where the Sitzredacteur is 
employed to go to prison when the real editor trans- 
gresses the press laws. 

Another witness, the editor of the Examiner, did 
not seem to have quite made up his mind on this 
point. He was then pressed. “ Do you not consider,” 
he was asked, ‘“ that the admission of evidence of the 
truth would greatly aggravate the pain and mischief 
caused by the publication of the libel?” “ Yes,” he 
replied, “but that is the case in any proceeding. 
Being dragged from private life into court is a great 
pain. There is a great pain, it seems to me, in the 
whole operation of seeking justice.” A further ques- 
tion was then put to him: “If a lady should be 
held up to the public as having false hair, false 
teeth and false eyebrows, which is utterly unknown 
to anybody but her waiting maid, that, if proved, is 
an absolute defense. Do you approve of that?” This 
hypothetical case seems to have clinched the ques- 
tion with him, for he replied, “No; I certainly do 
not.” Although his reply does not carry us much 
further, it is, at least, an interesting example of 
early Victorian ethics. 

In Lord Denman’s view, the admission of the truth 
as a defense tended to enable the wrongdoer to take 
advantage of his own wrong, by challenging the char- 
acter of the person injured. The upshot of this com- 
mission was a recommendation that the truth should 
not be a sufficient defense in an action for libel or 
slander, unless the publication was also for the 
benefit of the community. One of the principles on 
which this recommendation was based seems to have 
been the hardship caused by raking up some forgot- 
ten peccadillo of the past, at a time When a man has 
turned over a new leaf, and is leading a respectable 
life. This is, no doubt, a serious defect in the pres- 
ent state of the law, but hard cases never made good 
law, and the safeguard of the plaintiff is that the 
justification must be as broad as the charge (Weaver 





v. Lloyd, 2 B. & C. 678); in other words, it must be 
true in substance and in fact. As a rule, a really 
malicious defendant, unless he has an intimate ac- 
quaintance with the law of libel, will overstep the 
mark, and be unable to prove the complete truth of 
his allegations. Another reason for the admission 
of the truth as a defense is that given by Mr. Jus- 
tice Littledale in McPherson v. Daniels (1829, 10 
B. & C. 272): “The plaintiff is not entitled to re- 
cover damages in respect of an injury to a character 
which he does not possess.” England and America 
seem to stand alone in adopting this principle, while 
colonial and foreign legislatures require, in addi- 
tion, that the publication should be for the public 
benefit.—Law Times, London. 





: O: 
The Pursuit of Happiness. 

Certain inherent rights lie at the foundation of all 
action of the citizens of our States in their inter- 
course with one another, and upon a recognition of 
these rights alone can free institutions be main- 
tained. These inherent rights have never been more 
happily expressed than in the Declaration of Inde- 
pendence, the first political act of the American 
people in their independent sovereign capacity. This 
memorable instrument lays the foundation of our 
national existence upon the broad proposition “ that 
all men are created equal; that they are endowed 
by their Creator with certain inalienable rights; 
that among these are life, liberty, and the pursuit 
of happiness.” In this proposition we have the great 
threefold division of rights of freemen asserted as 
the fundamental rights of man. But reference herein 
is only made to that subdivision of rights compre- 
hended in the phrase “ pursuit of happiness,” as ex- 
pressed in that now venerable instrument. 

While the citizens of this country, holding the sov- 
ereignty in their own hands, have no occasion to 
exact pledges from any one for a due observance of 
individual rights, yet the aggressive tendency of 
power is such that they have deemed it of no small 
importance in the formation of some of the instru- 
ments under which their governments are to be ad- 
ministered by their agents that they should repeat 
and re-enact the declaration that all men are in- 
vested with the inherent and inalienable right to the 
pursuit of happiness, thereby adopting it as a prin- 
ciple of constitutional protection. 

The phrase “ pursuit of happiness” may be said 
to be the aggregate of a great many rights, some 
being enumerated in the constitutions, and others in- 
cluded in the guaranty of “liberty” contained in 
our Bills of Right. 

With the gift of life there necessarily goes to every 
one the right to do all such acts, and follow all such 
pursuits, not inconsistent with the equal rights of 


‘ 
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officers, as may support life and add to the happiness 

of its possessor. The right to do these things is the 
right of every American citizen, wherever he may be 
permitted to be, or in whatever condition he may 
be found, and of which he cannot be deprived with- 

out due process of law. “ Among these inalienable 
rights,” said Justice Field, “as proclaimed in that 

great document (the Declaration of Independence) 

is the right of men to pursue their happiness, by 

which is meant the right to pursue any lawful busi- 

ness or vocation, in any manner not inconsistent with 

the equal rights of others, which may increase their 
prosperity or develop their faculties, so as to give 

them their highest enjoyment. The common busi- 
ness and callings of life, the ordinary trades and 
pursuits, which are innocuous in themselves, and 
have been followed in all communities from time 
immemorial, must, therefore, be free in this country 
to all alike upon the same conditions. The right 
to pursue them, without let or hindrance, except 
that which is applied to all persons of the same age, 
sex and conditions, is a distinguishing privilege of 
citizens of the United States, and an essential ele- 
ment of that freedom which they, claim as their 
birthright.” (Butchers’ Union Co. v. Crescent City 
Co., 111 U. S. 746, 757.) Justice Field said in an- 
other place in this case: “As in our intercourse 
with our fellow men certain principles of morality 
are assumed to exist, without which society would be 
impossible, so certain inherent rights lie at the foun- 
dation of all action, and upon a recognition of them 
alone can free institutions be maintained. These in- 
herent rights have never been more happily expressed 
than in the Declaration of Independence, that new 
evangel of liberty to the people: ‘We hold these 
truths to be self-evident ’"—that is, so plain that 
their truth is recognized upon their mere statement— 
‘that all men are endowed ’—not by edicts of Em- 
perors, or decrees of Parliaments, or acts of Con- 
gress, but ‘by their Creator with certain inalienable 
rights ’—that is, rights which cannot be bartered 
away, or given away, or taken away except in punish- 
ment of crime— and that among these are life, lib- 
erty, and the pursuit of happiness, and to secure 
these ’"—not grant them, but secure them— govern- 
ments are instituted among men, deriving their just 
powers from the consent of the governed.’” (Id. 
756. See Live Stock Assn. v. Crescent City, 1 Abb. 
398; Slaughter House Cases,16 Wall.36; In re Jacobs, 
98 N. Y. 98.) The same eminent jurist again said 


that “the right to follow any of the common occupa- 
tions of life is an inalienable right; it was formu- 
lated as such under the phrase * pursuit of happi- 
ness’ in the Declaration of Independence, which 
commenced with the fundamental proposition that 
‘all men are created equal, that they are endowed 
by their Creator with certain inalienable rights; 


——= 


that among these are life, liberty, and the pursuit 
of happiness.’ This right is a large ingredient in 
the civil liberty of the citizen. I hold that 
the liberty of pursuit—the right to follow any of the 
ordinary callings of life—is one of the privileges of a 
citizen of the United States.” (Butchers’ Union y. 
Crescent City, 111 U..S. 746, 762, 764.) “ The right to 
pursue one’s happiness,” Justice Field further said, 
“is placed by the Declaration of Independence among 
the inalienable rights of man, with which all men are 
endowed, not by the grace of Emperors or Kings, or 
by force of legislative enactments, but by their Crea- 
tor; and to secure them, not to grant them, gov- 
ernments are instituted among men.” (Powel! y. 
Penn., 127 U. S. 692. See Allgeyer v. Louisiana, 
165 U. S. 578, 589.) 

“The happiness here referred to,” it was said in 
an Illinois case, “ may consist in many things or de- 
pend on many circumstances, but it unquestionably 
includes the right of the citizen to follow his indi- 
vidual preference in the choice of an occupation. 
The right of every man to choose his occupation, 
profession, or employment, though not expressly 
granted by the Constitutions, is included in the 
right to the pursuit of happiness.” (Ruhstrat vy. 
People, 185 Ill. 133, 138.) 

Thus we observe, that the citizen must be left free 
to adopt and follow such trade, calling or profession 
as may seem to him most agreeable and advanta- 
geous. Being afforded such liberty of choice or ac- 
tion, he is thus enabled to preserve, or to exercise 
and enjoy in a substantial way, this right to the pur- 
suit of happiness. Without this right to choose a 
livelihood he cannot be said to be a freeman. This 
right to choose one’s calling is an essential part of 
that liberty which it is the object of government to 
protect. See Powell v. Penn., 127 U. S. 678, 684, 
in which case it was said: 
advanced by the defendant is that his enjoyment 
upon terms of equality with all others in similar cir- 
cumstances of the privilege of pursuing an ordinary 
calling or trade, and of acquiring, holding, and sell- 
ing property, is an essential part of his right of 
liberty and property, as guaranteed by the Fourteenth 
Amendment. The court assents to this general 
proposition as embodying a sound principle of con- 
stitutional law.” It is an infringement upon an in- 
dividual’s right of liberty to limit him in the choice 
of a trade or profession, or to confine him to work 
or live in a specified locality, or to restrain his 
otherwise lawful movements except as such restric- 
tions are in the rightful exercise of the police power. 

(In re Jacobs, 98 N. Y. 98. See Slaughter House 
Cases, 16 Wall. 116.) The constitutional guaranty of 
liberty is held to include the right of obtaining hap- 
piness. (State v. Coal Co., 36 W. Va., 802, 856.) 

In fine, an individual’s right to pursue after or seek 


“The main proposition 
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happiness implies his right to acquire and enjoy that 
upon which his happiness or well-being depends. He 
can only be happy in the supply of his needs. There 
can be no real contentment for him while he feels 
the demand for necessities he is unable to obtain. 
In the absence of contentment he cannot be in a con- 
dition of complete enjoyment. While he feels hun- 
ger or thirst, and the means are not at hand to sup- 
ply his demand, his happiness is most likely to be of 
a minus quantity. The higher necessities may be 
abundantly supplied in the presence of physical lack, 
but, nevertheless, the demands of hunger and thirst 
will make themselves felt, unless consciousness be 
entirely withdrawn from the physical nature. 

The right to pursue one’s happiness, and to em- 
ploy the means by which it can be obtained, brings 
into play, or gives the right of property, whereby 
the individual’s needs, in many respects, are to be 
supplied. 

Property is every thing which has an exchange- 
(In re Tiburico Parrott, 1 Fed. 481.) 
It embraces all interests which a man may possess 
outside of his life and liberty. (Bertholf v. O’Reilly, 
74 N. Y. 509.) That labor and vocation are prop- 
erty is now well settled in law. (Matthews v. Peo- 
ple, 202 Ill. 389; State v. Goodwill, 33 W. Va. 179; 
In re Marshall, 102 Fed. 324; State v. Stewart, 59 
Vt. 289; Com. v. Brown, 6 Pa. Dist. R. 773; O’Hara v. 
Stack, 90 Pa. St. 491.) Labor is exchangeable for 
food and clothing, and may be bought and sold like 
(Republic 
It is the primary foundation 


able value. 


al! other property. Iron, ete., Co. v. 
State, 160 Ind. 379.) 
of all wealth, and the property which each one has in 
(Braceville Coal 


The right to make labor 


his labor is the common heritage. 
Co. v. People, 147 Ill. 66.) 
available for the use and benefit of its owner is next 
in importance to the right to life and liberty (In re 
Tiburico Parrott, hinder an indi- 
vidual in his effort to profit by his labor is a plain 
(State v. 
As between himself and 


supra), and to 
invasion of this most sacred property. 
Goodwill, 33 W. Va. 179.) 
others, a person has a right to full freedom in dis- 
posing of his labor or property according to the dic- 
tates of his own will. (Ritchie v. People, 155 Il. 
104; Doremus v. Hennesly, 176 Ill. 608.) He has 
the right to follow any pursuit he may desire, pro- 
vided it is not a pursuit the following of which 
He has a 
right to employ his industry and talents and capital 


would be injurious to the general public. 


as he pleases; and his right to determine when or 
where or with whom he will work is of precisely the 
same nature, and entitled to the same protection as 
his right to work. (Allen v. Flood, A. C. 1 [1898]; 
State v. Stewart, 59 Vt. 73.) The right of acquiring 
property is one of the fundamental rights of man, 
and to exercise it he must have the unrestricted 
privilege of working for whom he pleases and for 
what he chooses to accept. “This is one of the 


rights,” said the Pennsylvania Supreme Court, 
“guaranteed him by our ‘Declaration of Rights.’ 
It is a right of which the legislature cannot deprive 
him, one which the law of no trades union can take 
from him, and one which it is the bounden duty of 
the courts to protect.” (Dean, J., in Erdman v. 
Mitchell, 207 Pa. St. 79, 91.) “Vain would be the 
pursuit of happiness if the right of contract neces- 
sary to secure the bread of life and raiment and 
home be taken away.” (Per Brannon, J., in State 
v. Coal Co., 36 W. Va. 802, 806.) 

In the pursuit of happiness, therefore, must be 
comprised personal freedom, exemption from oppres- 
sion or discrimination, the right to choose an occu- 
pation, and to apply one’s energies, and the right 
to acquire property. To the attainment of happi- 
ness the individual has the right to devote all his 
mental and physical powers, without the interference 
of other persons, or even of the State, except in so 
far as is necessary to secure the common welfare. 
(See Ritchie v. People, 155 Ill. 98; Allgeyer v. 
Louisiana, 165 U. S. 578; Corfield v. Coryell, 4 Wash. 
C. C. 371; Frorrer v. People, 141 Ill. 171; 16 L. R. 
A. 492; The New Albany R. v. Tilton, 12 Ind. 3; 
People v. Gillson, 109 N. Y. 389, 399; People v. 
Marx, 99 N. Y. 377; Bertholf v. O’Reilly, 74 N. Y. 
509; Adam Smith’s Wealth of Nations, p. 1, chap. 
10, part 2.) 

O. H. Myrick. 
Los Angeles, Calif., Sept., 1906. 


: O: 





Russell Sage’s Career as a Litigant. 
“ Alas for the rarity 
Of Christian charity 
Under the Sun!” 
—Bridge cf Sighs. 

We all remember that when, at the dinner given 
by Periander to the Seven Sages (including An- 
archisis—the host’s modesty precluding him from 
claiming the honor accorded him by posterity), the 
question was asked, “What is the ideal state, or 
most perfect form of popular government?” Thales 
of Miletus answered: “That where the rich are 
neither too rich, nor the poor too poor.” 

Truly, a wonderfully wise answer by a wonder- 
fully wise man. It reminds one forcibly of the pon- 
derous platitudes uttered by some of the professional 
politicians of the present day. In fact, it is strongly 
suggestive of the anticipatory plagiarism of which 
those able statesmen are so often the victims. We 
must confess that no fault can be found with the 
sentiment uttered by the learned Milesian. It does 
equal credit to his head and his heart. But what 
does it mean? Perhaps, in the words of thé oracular 
Jack Bunsby, “ The bearings of this observation lays 
in the application on it.” 


But what is the application of it? —there’s the 





rub. In these parlous days, when assertion passes 
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for truth and impudence for merit, we are apt to 
find a moral or ethical question difficult of solution, 
unless we hold fast to our inborn notions of right 
and wrong, and refuse to be led astray by false 
clamor. Those sturdy patriots who get their ideas 
from the journalistic sewer and their living from 
the washtub (vicariously) would have us believe 
that all corporate wealth represents the shame of 
the people, and all individual wealth the disgrace of 
its owners. To them, thrift is the synonym of 
avarice, industry of oppression, and wealth of crime. 

It is indeed hard to please these captious critics. 
If you hold on to your money you are a miserable 
miser. If you get rid of it freely, you are a shiftless 
spendthrift. If you give your money to charity, you 
are doing it for show. If you spend it for books or 
pictures you are taking bread from the needy. When 
you die, if you leave your money to your eldest- 
born, you are trying to build up an aristocracy. If 
you divide it among your children, you are imposing 
upon the body politic several parasitic idlers in- 
stead of one. If you give it to charity by will, you 
should have done it while alive. 

Proteus himself could not cope with the modern 
“ many-headed.” He would consider his encounter 
with Aristaeus mere child’s-play in comparison. 

These reflections have been induced by a consider- 
ation of the more or less uncharitable comment that 
lias been made concerning the character of the late 
Now (in the language 
we hold no brief for Mr. Sage. 


Russell Sage since his death. 
of the Lay Press) 
We do not know him nor any of his kitli nor kin. 
At the time of his death we knew nothing more of 
him than what we had learned from the newspaper 
and magazine 


Since his 


demise it occurred to us that an investigation of 


accounts of his career. 
the character of Russell Sage as possibly delineated 
in his various litigations which appear in the official 
reports of this State might be interesting at this 
time, as well as a review of the law of the “Sage 
eases,” which cover a somewhat wide range of sub- 
ject. 

One of the assertions most frequently and vehe- 
mently made against Russell Sage has been that he 
was excessively litigious; that he was a hard man, 
who would assert rights which were his legally, but 
not equitably or morally; that he would resist just 
demands in the hope of defeating them in the courts; 


in a word, that he was “law-honest,” if we may use 


such a term. But Sage’s career as a litigant, as 
spelled out from the decisions in which he figured, 
falls far short of sustaining such a view. 

Russell Sage’s lawsuits may be roughly divided 
into three heads: (1) real estate, (2) stocks and 
bonds, and (3) the now famous case of Laidlaw v. 
Sage, which, in more ways than one, is in a class 
by itself, 

Taking them up by subject in the order named we 





may refer first to Sage vy. Truslow, 88 N. Y. 240. 
Here, Mr. Sage, as the assignee of the vendor of cer- 
tain real property in New York city, brought suit 
for breach of a contract concerning said property, 
lt appears that the vendor, a woman, agreed to sell 
the property, which was subject to a mortgage for 
which she was personally liable, by a contract which 
provided that the sale should be subject to the mort- 
gage and that the purchaser should pay the accrued 
taxes, ete., to an amount not exceeding a specified 
sum. Pursuant to such contract, the vendor con- 
veyed the property, subject to the mortgage, by a 
deed which was silent as to the payment of the 
taxes, etc. The purchaser failed to pay either the 
mortgage or the taxes. On the foreclosure sale there 
was a deficiency, which was increased by the deduc- 
tion from the proceeds of sale of the amount of the 
unpaid taxes, judgment being entered against the 
vendor for the total amount of the deficiency. It 
was held that the agreement to pay taxes, etc., was 
not merged in the deed, but was part of the con- 
sideration for the conveyance; that it was not a 
mere covenant to indemnify, but an absolute under- 
taking to pay; and that the defendant’s failure to 
pay was a breach of contract entitling the plaintiff 
to damages. 

42 Mise. (N. Y.) 137, also 
grew out of Russell Sage’s real estate transactions. 


Sage vy. Mendelson, 
The plaintiff, who was apparently the mortgagee 
under a mortgage pledging and assigning the rents 
and profits of the mortgaged premises in the event 
of a default, was, on motion, granted a receiver of 
rents pendente lite, the mortgagor having defaulted. 
In that case the inadequacy of the security was 
shown, but the court held that even in the absence 
oi such showing, the mortgagee was entitled to a 
receiver. 

In Robert J. Livingston et al. v. Russell Sage et 
al., 95 N. Y. 289, it appears that on May 1, 1860, 
the plaintiffs demised a lot of land in the city of 
New York to one Hollister for a term of twenty-one 
years at a yearly rental of $570.00. The lease con- 
tained covenants for renewals, with the usual pro- 
vision for determining by arbitration the rent to be 
reserved on each renewal, such rent to be five per 
cent. upon the value of the lot as fixed by the arbi- 
trators at the time of the renewal, without any 
addition on account of buildings. On October 1, 
1860, the plaintiffs demised to the same lessee an- 
other lot of land, which adjoined the first lot in the 
rear and did not front on any street. The second 
lease showed by its recitals that it was made at the 
request of the lessee for the purpose of increasing 
the depth of the lot first demised. It was to ter- 
minate at the termination of the first lease, cor 
tained the same covenants as that lease did (with 
the exception of certain building restrictions) and 
reserved a yearly rental of $75.00. Both leases weré 
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assigned by the lessee to Mr. Sage. Shortly before 
the expiration of the lease, the parties thereto named 
arbitrators to appraise the demised premises for the 
purpose of determining the rent to be paid on re- 
newal, the same arbitrators being named under each 
The arbitrators, after entering upon the 
performance of their duties, disagreed as to the 
proper mode of appraisal, the landlord’s arbitrator 
being of the opinion that the two lots should be 
valued together as one lot, while the tenant’s arbi- 
trator contended that they should be valued separ- 
ately. In view of this disagreement, the arbitrators 
were about to appoint an umpire, in compliance with 
a provision in the leases, when the landlords com- 
menced a suit to restrain such action and to ad- 
judicate the rights of the parties in regard to the 
matter as to which the arbitrators disagreed. The 
complaint was dismissed at Special Term and the 
judgment of dismissal was aflirmed by the General 
Term and by the Court of Appeals. Rapallo, J., in 
delivering the opinion of the Court of Appeals, said: 
“We find no warrant in the facts of the case for 
reforming or construing the leases. 


lex se. 


No fraud or 
mistake is shown, and their meaning and legal effect 
are plain. They are separate leases, each one demis- 
ing a distinct piece of land, and calling for a separate 
renewal lease, and a rental value must necessarily be 
ascertained for each piece, and a separate rent re- 
served in each of the new leases to be executed. 
There is no authority for adjudging that the two 
new leases to be executed shall be combined into one, 
and an entire rent fixed for the lot composed of two 
pieces.” 

Russell Sage was also, as is well known, a very 
considerable dealer in stocks and bonds, and for 
many years much the largest trader in 
calls” in the New York market. Comparatively 
little litigation seems to have arisen out of these 


“puts and 


transactions, tremendous as was their bulk, and long 
continued their operations. 

Welch v. Sage, 47 N. Y. 143, was an action of 
trover, wherein judgment was rendered against the 
defendant for the value of certain bonds. It seems 
that the plaintiff, Welch, had made advances upon 
the bonds, which originally had certificates attached 
to them stating that the holder was entitled to 
“full paid preferred stock” upon surrender of the 
bonds and certificates. These certificates 
ferred to by recitals in the bonds. 
were transferred to Welch, 
missing. 


were re- 
When the bonds 
the certificates were 
Welch sent the bonds to Sage for sale, and 
the latter, who was an officer of the corporation by 
which the bonds had been issued, received them and 
refused to give them up, on the ground that they 
had been stolen from their rightful owner, one 
Ralph, whom he notified. Ralph replevied the bonds 
from Sage without delay, and made Welch a defend- 
ant to the action several months later, after the 
bringing of the action of trover. The court held 








that Mr. Sage was liable for the value of the bonds, 
as Welch was a purchaser for value, who had ac 
quired a good title to the bonds, notwithstanding 
that they were stolen and the certificates were miss- 
ing; and that his title was not impaired by his 
alleged negligence, no fraud being shown. It also 
held that the replevin action afforded no defense to 
the action of trover, inasmuch as Mr. Welch had not 
been made a party to the former action until after 
the commencement of the latter one. 

In Matter of Sage, 70 N. Y. 220, which was an 
application by Mr. Sage and other shareholders of 
the Lake Shore and Michigan Southern Railway 
Company for a mandamus to compel the company 
to premit them to examine its books, it was held by 
the Court of Appeals that the granting of the writ 
for such purpose was discretionary, and that it 
would not interfere with the decision of the General 
Term that the Special Term had exercised its dis- 
cretion properly in denying the application. 

In Hopper v. Sage, 112 N. Y. 530, which was an 
action for breach of contract, it appears that the 
plaintiff's testator purchased a “put” from Mr. 
Sage, with the understanding that the latter should 
be entitled to any dividends declared on the stock 
during the term of the contract. Mr. Hopper having 
elected to exercise his option of delivering the stock, 
Mr. Sage refused to receive it except upon condition 
that he be allowed to withhold from the purchase- 
price the amount of a dividend declared a few days 
prior to the execution of the contract but made 
payable at a future date. The court held that the 
plaintiff was entitled to recover, on the ground that 
a dividend to the owner of the stock 
at the time of its declaration, even if it is made pay- 
able at a future time; and this though by the rules 
and usage of the New York Stock Exchange Mr. 
Sage would have been entitled to the dividend, as 
there was no stipulation in the contract that such 
rules should govern the transaction. This was a 
rather hard case for Sage to lose. It must be ad- 
mitted that he knew more about the Stock Exchange 
rules than about the law, and it can scarcely be 
doubted that when he made the contract he expected 


those rules to govern, and fixed the purchase-price 
accordingly. 


belongs 


Wooster v. Sage, 67 N. Y. 67, is a rather unique 
case, turning upon a contract, the like of which is 
rarely seen. Mr. Wooster, it seems, bought two 
railroad bonds from Mr. Sage for $1,800.00 with the 
understanding that if at any time he “ became sick ” 
of them Mr. Sage would take them back, refunding 
the purchase-price. Mr. Wooster having made his 
purchase, sold the bonds to two lady-friends—not 
jointly, but one to each—giving them the same 
option as to return. Default in an interest pay- 
ment on the bonds having been made, Mr, Wooster 
“became sick” and asked Mr. Sage to take the 
bonds. The trouble was Mr, Wooster waited three 
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years to become sick. Mr. Sage, not unnaturally, 
was of the opinion that his agreement to take the 
bonds back was not to continue indefinitely. He 
therefore refused to take them back. Mr. Wooster 
decided “to have the law on” Mr. Sage, and sued 
him for the purchase-price of the bonds. Mr. Sage’s 
contention was that Mr. Wooster’s sale terminated 
his option to return, and that, waiving that point, 
the offer to return was made too late; and a nonsuit 
was asked on those grounds. The tria] court denied 
the motion, and the jury rendered a verdict for the 
plaintiff, upon which judgment was entered. When 
the case reached the Court of Appeals the judgment 
was affirmed, the court holding that Mr. Wooster’s 
sale of the bonds had not impaired his right to 
return them, and that it could not be said con- 
clusively, as a matter of law, that a delay of three 
years to become sick was unreasonable. 

The best-known action in which Mr. Sage was in- 
volved was that of Laillaw v. Sage, 73 Hun (N. Y.), 
125; 80 Hun (N. Y.), 550; 2 N. Y. App. Div. 374; 
158 N. Y. 73. ‘This action, as is well known, “was 
brought by Laidlaw to recover damages for personal 
injuries which he sustained whem Norcross exploded 
the dynamite in Mr. Sage’s office, the plaintiff claim- 
ing that Sage had used him as a shield. After 
several trials, the cause finally reached the Court of 
Appeals, and that court held in 158 N. Y. 73, that 
the judgment in favor of Laidlaw was erroneous, as 


the proximate cause of the injury was the explosion, 


and not any act committed by Mr. Sage. It is true 
that the plaintiff’s testimony was that Mr. Sage had 
voluntarily and deliberately drawn him (plaintiff) to 
a point where his body was interposed between Mr. 
Sage and Norcross, but the Court of Appeals held 
that that testimony was against the weight of the 
evidence and in direct conflict with certain uncon- 
tradicted physical facts, saying on that point: “The 
evidence which appears to be in conflict with the 
position of the defendant, to say the most, is noth- 
ing more than a mere scintilla and was met not only 
by the positive testimony of disinterested witnesses, 
but also by well-known and recognized physical facts 
about which there is no conflict. ‘Therefore, it would 
seem plain that the plaintiff was not entitled to even 
nominal damages, and that it was the duty of the 
court to have directed a verdict for the defendant.” 
The Court of Appeals further held that even if the 
defendant’s act. was voluntary and intentional, so that 
the defendant was liable for nominal damages, the 
trial court erred in submitting to the jury the ques- 
tion of substantial damages, there being no evidence 
tending to show that the plaintiff would not have 
been injured so badly if his position in the room had 
not been changed. 

It is undeniably true that with Mr. Sage “ busi- 
ness was business,” and that in his business trans- 





actions he neither yielded more, nor accepted less, 
than strict performance. But in this he was éxactly 
right. To pay more than is due is to make the 
payee an object of charity. To accept less than is 
due, when the payor is able to pay, is to surrender 
a right; and the habit of surrendering rights (ex- 
cept for the common weal or in heroic self-sacrifice) 
is fatal to both character and reputation. Had our 
ancestors indulged in that habit, America would be 
to-day a dependency instead of a nation, and our 
traditions disgraceful instead of glorious. It may 
be urged that Mr. Sage, with his millions, ought not 
to have haggled about dollars. But the principle 
was the thing at stake always, and undoubtedly Mr. 
Sage so felt. In this connection, it may not be amiss 
to call attention to the fact that some of the most 
important legal principles have been laid down in 
cases involving sums no larger than one would drop 
in the contribution-box or throw to a street-beggar. 
He deserves respect who asserts a right when little 
is involved, in disregard of carping critics who call 
him mean. The fear of that criticism has led many 
a man, otherwise brave, to submit unwillingly to 
injustice. 

It is said of Mr. Sage that he was a frugal man. 
So he was. That in spite of his wealth he lived 
modestly. So he did. He had no vicious habits to 
tax his resources. He cared nothing for display. He 
loved home far better than the life of the gay world. 
He followed Poor Richard’s advice about early retir- 
ing and early rising, and vindicated its wisdom. He 
lived the life that to him seemed the best. Wugner 
is apotheosized for having preached the simple life. 
Sage is sometimes anathematized for having led it. 
Is the lesson, then, that it is better to preach than to 
practice? That precept is better than example? 
Truly, “’Tis a mad world, my masters.” 

Mr. Sage, during his long life, played many parts 
and played them well. His life and character 
afford an example to the manhood of the present 
generation which it would do well in most, if not in 
all respects to follow.—John Caldwell 
September “ Bench and Bar.” 
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The Divorce Congress and Suggested Improve- 
ments in the Statutory Law Relating to 
Divorce. 

That there is in these United States a well known, 
defined, and to thinking minds an exceedingly dan- 
gerous evil, that it has long been proclaimed 
against, and with growing voice, by pulpit and 
press, and that religious organizations and learned 
societies have discussed and denounced it. is well 
known, as it is also to our profession that for more 
than twenty years the American Bar Association has 
had under consideration suggestions for its legisla- 
tive remedy. The evil can be stated in no stronger 
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terms than that it casts its shadow on every com- 
munity, and that annually there are now granted in 
the United States more than 70,000 divorces, in- 
creasing from 25,535 in 1886, and from 9,937 in 
1867, thus greatly exceeding the proportion of 
growth in our population, while, in comparison with 
other civilized nations the cloud grows darker; Eng- 
land making less than 800 such decrees in a single 
year, while the proportion in Germany, and even in 
France, is far below the United States. Perhaps the 
most influential and in terms the strongest denun- 
ciation of this national evil was formulated by the 
Inter-Church Conference of last autumn, but yet, 
like all else that had been said, and so well said, 
though nowhere with greater emphasis than in that 
conference, nothing practical has heretofore been ac- 
complished providing a means whereby the disease 
may be cured, save only that public attention has 
been called to the dangerous situation, and thereby 
public opinion has been aroused to the necessity of 
remedial action. 

lt may well be the boast of our commonwealth 
that, acting through her legislative and executive 
departments, the State of Pennsylvania was the first 
to take such action as will secure practical results, 
and do much, and probably all that can be accomp- 
lished, to eradicate this great danger to our na- 
tional life. It is to be safely assumed that the one 
who approved was also the one who inspired the act 
of March 16th, 1905, whereby our Chief Executive 
was authorized to appoint a commission to codify 
our present laws on the subject of divorce, and, with 
him. to act as delegates to a Congress of the States 
to devise a uniform statute upon this question. In 
accordance with Governor Pennypacker’s initiative 
and invitation, the governors of forty-two states ap- 
pointed delegates to a congress as unique in its as- 
sembling as it was important in its declared object 
of meeting. Excepting the convention of 1787, which 
created our Federal Constitution—and where but 
five states were represented at one time—no official 
gathering has ever been held in the United States 
save, of course, our National Congress, at which 
there were representatives holding the credentials 
of the governors of the States, while to this conven- 


. tion delegates were appointed by all the states ex- 


cept South Carolina (which, having no divorce law, 
declined the invitation), Missippi and Nevada. That 
the congress should meet in Washington was univer- 
sally acceptable, and public interest was aroused in 
anticipation of its organization, discussion and reso- 
lutions. 

It is apparent that no little labor, as well as ex- 
tensive correspondence, was involved in bringing this 
congress together, as also in making the necessary 
arrangements for its meetings and accommodations, 
and in preparing for its work. The practical side 














of this question was handled by a committee of ar- 
rangements, consisting of the delegates from Penn- 
sylvania from the District of Columbia, and of the 
chairman of the Committee on Uniform Legislation 
of the American Bar Association, who was also one 
of the delegates, Mr. Eaton, of Rhode Island. It 
will not be immodest to state that the greater part 
of this labor fell upon the Pennsylvania delegates, of 
whom the distinguished secretary of the Pennsyl- 
vania Bar Association, William H. Staake, Esq., of 
Philadelphia, as chairman of this committee, was 
the most indefatigable. The success of the Congress 
and the smoothness with which it moved along were 
in a large measure due to his executive ability, ca- 
pacity for management of details, and his never-fail- 
ing tact and courtesy. 

Preparatory to the meeting of the Congress, and 
in order that its work might be laid out with some 
system, as well as to conserve the time of its dele- 
gates, the representatives of this commonwealth, in 
pursuance of what they believed to be the duties im- 
posed upon them by virtue of their appointment, and 
realizing that no other State had probably taken up 
this work with the same thoroughness, took upon 
themselves the formulation of all such matters as 
they felt would properly and intelligently present 
to the Congress, when it assembled, the various 
points upon which, after seven months of arduous 
labor, the commissioners from Pennsylvania believed 
uniformity of results might be obtained. This pre- 
liminary work of the Pennsylvania delegation, so far 
as laid before the Congress, consisted of three mat- 
ters: 

First. A printed compilation of the laws of every 
State and territory upon the subject of divorce. 

Second. A “ Declaration of Principles,” ethical and 
legal, underlying the problem of divorce, and, indi- 
rectly, the question of marriage, which, as all the 
delegates present recognized, lies at the root of all 
the evil involved. 

Third. An outline skeleton of a uniform divorce 
code, expressing in concrete form the abstract prin- 
ciples in the above-mentioned declarations. 

To these principles, covered under the general 
head of seventeen resolutions, reference will soon be 
made, it being sufficient to say now that not only 
were these suggestions courteously received by the 
Congress—and there were few others presented, ex- 
cept as additional or supplemental—but that they 
were practically adopted by the Congress. 

It may be of interest at this point to make some 
reference to the Congress itself, and to the person- 
nel of the delegates, and to give a short review of 
the proceeding. Organized on February 19, 1906, 
in the spacious hall of the New Willard Hotel, in 
Washington, the delegates from forty-one States and 
the District of Columbia, answered to the roll call, 
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numbering, all told, over one hundred, and includ- 
ing the names of distinguished jurists, lawyers and 
clergymen, from all parts of the Union. Naturally, 
as the questions involved were primarily of a legal 
character, a large majority of the delegates were 
men learned in the law. Among these may be 
named the governors of Pennsylvania and Delaware, 
the lieutenant-governor of Indiana, United States 
Senator Sutherland of Utah; Vice-Chancellor Em- 
ery and United States Judge Lanning, of New Jer- 
‘sey; Prof. Gardner, of Harvard University; Dean 
Huffeut, of the Cornell Law School; Mr. Justice 
Jaggard, of the Supreme Court of Minnesota; the 
Hon. John H. Stiness, lately chief justice of Rhode 
Island, and Amasa M. Eaton, of the same State; 
John C. Richberg and the Hon. John P. McGoorty, 
of Chicago; Hon. Seneca N. Taylor, of St. Louis; F. 
H. Busbee, of North Carolina; R. T. Barton and 
John G. Pollard, of Virginia; Hon. Alfred Wolcott, 
of Michigan; Talcott H. Russell, of Connecticut; 
President H. K. Warren, of Yankton University, 
South Dakota, and Dean Sterling, of the University 
of South Dakota; Hon. Roscoe Pound, Dean of the 
Nebraska Law School; Ralph W. Breckinridge and 
John L. Webster, of Omaha; Judge Dabney of Cali- 
fornia; Charles F. Libby, of Maine; Judge Thorn- 
ton and W. O. Hart, of Louisiana, and Otto J. 
Kraemer, of Oregon. 
than those of the legal profession may be included 
Bishop Gailor, of the Episcopal Diocese of Tennes- 
see; Bishop Shanley, of the Roman Catholic Church 
of North Dakota; the Rev. Dr. Minton, of New Jer- 
sey, formerly Moderator of the General Assembly 
of the Presbyterian Church; the Rev. Dr. Alex. J. 
D. Haupt, of the Lutheran Church of Minnesota; 
the Rev. Dr. Samuel W. Dike, of Massachusetts, and 
the Rev. Ira Landreth, of Tennessee. Upon motion 
of the delegates from Nebraska, seconded by the 
delegates from Rhode Island, the Honorable Samuel 
W. Pennypacker, governor of Pennsylvania, very 
properly styled the father of the Congress, was unan- 
imously chosen as its president. His inaugural ad- 
dress was the keynote of the convention and set the 
pace for its work, while his genius as a presiding 
officer, as well as his courtesy and ability in handling 
the Congress, won for him unstinted praise. 

The organization completed, the Congress, upon 
his invitation, called in a body upon the President 
of the United States, and at its next session received 
the delegates from the Inter-Church Conference, 
headed by their chairman, the venerable Bishop 
Doane of Albany, and including Bishop Wilson of 
the Methodist Episcopal Church South; the Rev. 
Dr. Roberts and Rev. Dr. Dickey of the Presbyterian 
Church, and John E. Parsons and Francis Lynde 
Stetson, leaders of the bar of New York. 

The resolutions and the skeleton code prepared by 
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the delegates from Pennsylvania were submitted to 
the committee on resolutions, of which Walter 
George Smith, Esq., of Philadelphia, was chairman, 
and upon whom devolved a large portion of the 
labors on the floor of the convéntion in bringing 
these resolutions before the Congress. It is but 
just to say that the results arrived at were in a 
large measure due to his unusual qualities, both of 
mind and character. For tact, graciousness of man- 
ner, breadth of view, subordination of his own per- 
sonal convictions in the interest of society, for ear- 
nestness of purpose, for absolute honesty and fair. 
ness, not only. to the Congress but to his own con- 
science, and for his comprehensive grasp of all the 
questions involved, a stronger man could hardly have 
been found to lead the debates and discussions of the 
Congress. 

It was agreed among the rules of order that the 
votes upon the resolutions presented should be by 
States. It was inspiring, as well as interesting, to 
listen to the call of the States, from Alabama to 
Wyoming, and to observe the chairman of each dele- 
gation arise and announce the vote of his respective 
commonwealth. Such an assembly, as has already 
been said, has hitherto been unknown in the history 
of our country, and hence the Congress attracted 
much atention, as well for the importance of its 
labors as for-the satisfactory results accomplished. 

The Congress adopted eighteen basic resolutions, 
These 
resolutions will be the foundation of a uniform code, 
of which more will be said hereafter, but for the 
present we will discuss the resolutions themselves. 

The first resolution was as to federal legislation, 
and was unanimously adopted, as follows: 

1. It is the sense of the Congress that no federal 
divorce law is feasible, and that all efforts to secure 
the passage of a constitutional amendment—a neces- 
sary prerequisite—would be futile. 

The Congress recognized that under the Constitu- 
tion of the United States the federal government has 
no jurisdiction of the questions of marriage and di- 
vorce, and was of opinion that in matters of such 
purely domestic concern it should have none, and 
that it would be practically impossible to secure an 
amendment to the Constitution in this regard for 
many reasons. In the first place, the question of 
States Rights as against a centralized form of gov- 
ernment would be involved; secondly, in order to se 
cure a constitutional amendment it would be neces- 
sary to secure the approval of two-thirds of both 
branches of Congress to the submission of such an 
amendment to the States, or else the application of 
the legislatures of two-thirds of the States therefor, 
and the subsequent ratification by the legislatures 
of three-fourths of the States; thirdly, because even 
if such an amendment were to be submitted to the 


and by a very large majority of the States. 
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legislatures of the various States, it would be re- 
jected by them, either because conservative ones like 
South Carolina and New York would object to an in- 
crease of the number of causes for absolute divorce, 
or because others, which have adopted a liberal, if 
not lax policy in this regard, would object to re- 
strictions that might be imposed by Congress. 

It therefore being the sense of the Congress that 
the remedies must be sought through the legislatures 
of the various States, the following general resolu- 
tions embodying the essential principles relating to 
the matter were almost unanimously adopted: 

1. All suits for divorce should be brought and 
prosecuted only in the State where the plaintiff or 
defendant had a bona fide residence. 

The reasons controlling the action of the Congress 
in adopting this resolution were practically as fol- 
lows: Marriage being a social status of the citizens 
of each State, and therefore properly of purely do- 
mestie concern, the remedy for offenses against the 
social status should also, as far as possible, be con- 
fined to the courts of the State in which the parties 
to the marriage contract had acquired and main- 
tained their common matrimonial domicile, and that 
any proceedings for dissolution of the status of mar- 
riage must find their sanction in the legislation of 
that State. That no State should have the right to 
extend its jurisdiction over the marital status of 
citizens of another State; and that all attempts so 
to do would, as is apparent from an examination o 
the decisions not only of the higher courts of the 
various States, but of the United States Supreme 
Court, result in confusion both as to the marriage 
status of the parties themselves and as to the prop- 
erty rights of such parties and their heirs. Also 
that by confining the jurisdiction of the courts of 
each State in suits for divorce to its own citizens, 
or to those who have acquired citizenship by a bona 
fide residence for a prescribed term of years, the evils 
arising from migratory divorces would be in a meas- 
ure abolished. 


2. a. When the courts are given cognizance of 


suits where the plaintiff was domiciled in a foreign 
jurisdiction at the time the cause of complaint 
arose, it should be insisted that relief will not be 
given unless the cause of divorce was included among 
those recognized in such foreign domicile. 

b. When the courts are given cognizance of suits 
where the defendant was domiciled in a foreign ju- 
risdiction at the time the cause of complaint arose, 
it should be insisted that relief by absolute divorce 
will not be given unless the cause of divorce 
was included among those recognized in such foreign 
domicile. 

The evil of migratory divorce lies partly in the 
extreme to which the doctrine of the right of each 
State to legislate exclusively as to all of its domes- 





tic concerns has been carried, and the unwillingness 
on the part of such States to recognize the principle 
of inter-state comity as embodied in article IV, sec- 
tion 1, of the Constitution of the United States, 
which provides that “full faith and credit shall be 
given in each State to the public acts, records and 
judicial proceedings of every other State;” and 
partly to the fact that both the larger number of 
causes for absolute divorce prescribed by many of 
the States, the shorter term of residence required 
therein, and the loose administration of the exist- 
ing laws, has in the past afforded unlimited oppor- 
tunity for fraudulent and collusive divorces, and for 
divorces where jurisdiction of only one of the par- 
ties was obtained by the court of the State to which 
the applicant applied for relief. Therefore, the Con- 
gress felt that it should be presumed that each State 
would carefully protect the rights of its own citizens, 
and that no person of honest intentions should seek 
relief in any other court than that in which they 
had the right to bring suit by reason of their com- 
mon domicile; and that each State, in proceedings 
for divorce, just as in other legal proceedings, should 
take cognizance of the legal status of the parties 
in the State where the marriage relation had ex- 
isted. 


3. a. Where jurisdiction for absolute divorce de- 
pends upon the residence of the plaintiff, not less 
than two years’ residence should be required on the 
part of the plaintiff who has changed his or her 
State domicile since the cause of divorce arose. 

b. Where the jurisdiction for absolute divorce de- 
pends upon the residence of the defendant, not less 
than two years’ residence should be required on the 
part of the defendant who has changed his or her 
State domicile since the cause of divorce arose. 

There is, and can be, no constitutional or legal re- 
striction placed upon the rights of every individual 
to acquire a residence and citizenship in any part of 
the United States for any purpose whatever. But 
just as the right of suffrage cannot be acquired in 
any State except after a prescribed term of residence 
and upon other conditions, so each State may pre- 
seribe the terms and conditions upon which it will 
permit former non-residents to invoke the jurisdic- 
tion of its courts to grant relief from the real or 
supposed hardships of a social status that, in its 
practical and moral relations, lies at the bottom not 
only of the welfare of the social condition of each 
State, but of the country at large. Therefore the 
Congress has suggested in the above resolution that 
no proceedings in divorce can be commenced unless 
either the plaintiff or defendant who has changed 
his or her domicile since the cause of divorce arose 
has resided in the new State for at least two years. 

The foregoing three resolutions relate, as will be 
apparent, to the question of jurisdiction of the 
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courts in divorce proceedings, and, in the judgment 
of all who considered the question, will go far to 
abolish the most serious evils of divorce. 

4. An innocent and injured party, husband or 
wife, seeking a divorce, should not be compelled to 
ask for a dissolution of the bonds of matrimony, but 
should be allowed, at his or her option, at any time, 
to apply for a divorce from bed and board. There- 
fore, divorces a mensa should be retained where al- 
ready existing, and provided for in States where no 
such rights exist. 

As is well known, the Roman Catholic Church 
recognizes ‘no ground for absolute divorce for post- 
nuptial causes, but only a legal separation, as it is 
called in England and in this country, divorce a 
mensa et thoro. 


Many in the Episcopal Church, both clergy and 
laity, hold that the marriage tie is indissoluble for 
any cause, while the canon law of that Church de- 
nies the validity of divorce save for the cause of 
adultery, and such are the conscientious scruples of 
many members of other denominations. 

South Carolina recognizes no cause whatever for 
divorce of any kind. New York and the District of 
Columbia recognize adultery alone as a cause of ab- 
solute divorce. While the principle of the individ- 
ual right of contract between any two persons of op- 
posite sexes to enter into the marriage relation has 
been carried, in theory, by many, to inclde also the 
right of terminating such relation at the will or 
pleasure of either of the parties, yet the best legal, 
philosophical and religious thought of all civilized 
nations recognizes the fact that a marriage relation 
once entered in become a social status or relation,— 
just as much as the relation of parent and child,— 
over which society, either through the Church or the 
State, has a right to assume control for its own 
protection. Since in this country the legal right to 
control the matter of divorce is denied to the Church, 
and that function rests solely with the State, it was 
felt, and unanimously agreed, that the State should 
recognize the scruples of the large minority of the 
‘citizens of this country who are opposed to absolute 
divorce, notwithstanding the fact that many States, 
especially jin the West, do not recognize divorces a 
mesna. The resolution as adopted simply leaves it 
optional whether the innocent and injured party 
shall apply for an absolute divorce or a limited di- 
voree, and the privilege is given to the husband as 
well as to the wife. One strong argument in favor 
of limited divorce is that it leaves the door open for 
a subsequent reconciliation. 


5. The causes for divorce existing by legislative 
enactment may be classed into groups that would 
be approved by the common consent of all the com- 
munities represented in this Congress, or at least 
substantially so. These causes should be restricted 





to offenses by one party to the marriage contract 
against the other of so serious a character as to de- 
feat the objects of the marital relation, and they 
should never be left to the discretion of a court, but 
in all cases should be clearly and specifically enu- 
merated in the statute. Uniformity in this branch 
of the law is much to be desired, but the evils aris- 
ing from diverse causes in the different States will 
be very greatly abated if migratory divorces are pro- 
hibited. The principles enumerated in this para- 
graph speak for themselves, and need not be elabo- 
rated. 

6. While the following causes for annulment of 
the marriage contract, for legal separation or di- 
vorce a@ mensa, seem to be in accordance with the 
legislation of a large number of American States, 
this Congress, desiring to see the number of cases 
reduced rather than increased, recommends that no 
additional causes should be recognized in any State; 
and in those States where causes are restricted no 
change is called for. 


a, CAUSES FOR ANNULMENT OF THE MARRIAGE CON- 
TRACT: 
. Impotency. 
2. Consanguinity and affinity, properly limited. 
. Existing marriage. 
. Fraud, force or coercion. 
. Insanity, unknown to the other party. 


b. CAUSES FOR DIVORCE, A. V. M.: 
. Adultery. 
2. Bigamy. 
3. Conviction of crime in certain classes of cases. 
. Intolerable cruelty. 
. Willful desertion for two years. 
. Habitual drunkenness. 


. CAUSES FOR LEGAL SEPARATION, OR DIVORCE, A. M.: 
. Adultery. 
2. Intolerable cruelty. 
. Willful desertion for two years. 
. Hopeless insanity of husband. 

5. Habitual drunkenness. 

This resolution distinguishes clearly between 
causes for annulment of the marriage contract, 
which in all cases are ante nuptial, and causes of 
divorce a vinculo or a mesna, which in all cases are 
post-nuptial. 

No attempt was made by the Congress in adopt- 
ing this resolution to dictate to any State what 
causes of annulment or divorce it should permit; it 
being recognized that each community has the right 
to legislate for its own citizens in all matters of 
purely domestic concern. The resolution, therefore, 
simply expresses a statement of fact, namely, that 
the causes specified seem to conform to the general 
class of grounds for divorce recognized by the vari- 
ous States of the Union, and they are expressed in 
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general terms. As stated above, two or three of 
the States recognize no other cause than adultery as 
a ground for absolute divorce. Other States per- 
mit many more. Some States do not recognize di- 
vorce @ mesna. Many States, including Pennsyl- 
vania, do not recognize habitual drunkenness among 
the causes for either kind of divorce, possibly be- 
cause dipsomania is regarded more as a curable dis- 
ease, if wisely and properly treated both by the 
family and the medical profession, than as a posi- 
tive breach of the marriage contract; possibly, be- 
cause it has been felt that, unless accompanied by 
such conduct as would rise to the plane of intoler- 
able cruelty, it should not be made a substantive 
cause of divorce. Many States do not include post- 
nuptial insanity as a cause of divorce, although in 
Pennsylvania, at the last session of its legislature, 
it was, through probable misconception, added to the 
list of the causes already existing. 

The enumeration of the various causes in this 
resolution will in no wise compel the State of New 
‘york, or the District of Columbia, for instance, to 
increase the number of its causes for absolute di- 
vorce, nor will it forbid other States to add such 
causes as the peculiar conditions of society within 
the limits of such States may seem to require. But 
it was the strongly expressed hope, and almost con- 
viction, of the delegates that the ultimate result of 
the present movement, which found voice in the 
Congress, will be towards a gradual restriction, 
rather than an enlargement of the causes of divorce. 

7. If conviction for crime should be made a cause 
for divorce, it should be required that such convic- 
tion has been followed by a continuous imprisonment 
for at least two years, or in the case of indetermi- 
nate sentence, one year; and that such conviction 
has been the result of trial in some one of the States 
of the Union, or in a federal court; or in some one 
of the countries or courts subject to the jurisdiction 
_ of the United States or in some foreign country, 
granting a trial by jury, followed by an equally long 
term of imprisonment. 

Conviction for crime is very generally recognized 
throughout a majority of the States as a substan- 
tive cause for divorce. The language of the codes 
of the various States differs very greatly in this re- 
gard, some requiring imprisonment for life, others 
imprisonment in a penitentiary, others conviction of 
an infamous crime, and some few imprisonment for 
one year only. The resolution as finally adopted 
seemed quite conservative in its terms, and was 
further framed so as to require that the offending 
criminal should have the benefit of a fair jury trial 
before the additional penalty of a decree in divorce 
should be added to the sentence for his crime. 

8. A decree should not be granted a. v. m. for in- 
sanity, arising after marriage. 

As stated above, post-nuptial insanity has been 











recognized in some States as a cause for divorce a 
vineulo; and Pennsylvania, in 1905, added itself to 
the list; but the Congress, by a vote of thirty States 
to one, placed itself squarely upon record as op- 
posed to this as a proper ground for divorce. Law- 
yers, clergymen, physicians and laymen all united 
in expressing their abhorrence of permitting a 
mental disease depending on no voluntary, willful 
breach of the marriage contract, arising often, in 
the case of the wife, as a result of the marriage it- 
self, to be placed upon the same footing as adultery, 
cruelty, crime or desertion. The law as well as the 
church, in theory, recognizes the marriage relation 
as indissoluble, and that it can be severed only by 
reason of the fact that some cases of positive wrong- 
doing by one of the parties utterly defeat the pur- 
poses and possibility of continuance of the marriage 
relation. If insanity should be recognized as a cause 
of divorce it would open the door to divorce for all 
sorts of diseases, where the duty of sustaining the 
marital relation has become burdensome, at the will 
of either party. 

9. In those States where desertion is a cause for 
divorce, it should never be recognized as a cause un- 
less it is willful, and is persisted in for a period of 
at least two years. 

Desertion is an economic rather than a moral of- 
fense against the marriage relation, and while a 
number of the States, where the population is mi- 
gratory and the conditions are unsettled, have recog- 
nized one year’s desertion as sufficient ground for 
divoree, yet the Congress felt that progress rather 
than retrogression should be the rule laid down, and 
accordingly recommended that the period of deser- 
tion should cover at least two years. 

The foregoing five resolutions relate plainly to 
causes for divorcee, and cover the third general branch 
of the questions before the Congress. 

The following nine resolutions relate more par- 
ticularly to methods of procedure. 

10. A divorce should not be granted unless the 
defendant has been given full and fair opportunity, 
by notice brought home to him, to have his day in 
court, when his residence is known or can be ascer- 
tained. 

A widely recognized stigma upon the courts of 
this country consists in the fact that either through 
carelessness, or sympathy with plaintiffs invoking 
the aid of their jurisdiction, or through lax inter- 
pretation and administration of existing laws, they 
will entertain divorce cases and grant decrees in di- 
vorce without having acquired jurisdiction of the 
person of both parties, or even of the subject-mat- 
ter; and it was felt by the Congress that a valuable 
check would be placed upon such widely prevailing 
laxness, if each State should require jurisdiction of 
the person of the defendant to be secured by other 
means than publication in a local paper which would 
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never be apt to come to the eyes of the defendant. 
A further important legal question is involved in 
this resolution, one that has been before the courts 
of the various States, and of the United States Su- 
preme Court, many times, namely, that no State 
can exercise extraterritorial jurisdiction; and that 
unless jurisdiction of the person of the defendant be 
legally acquired by service of process within the 
confines of the State where the proceedings are be- 
gun, no decree in divorce will be valid beyond the 
limits of that State. Hence, it was deemed most de- 
sirable, not only for the protection of the parties 
themselves, but of their property rights, to declare 
in positive terms that no person should have a de- 
cree entered against him without having had his 
day in court. 

11. Any one named as co-respondent should in all 
cases be given an opportunity to intervene. 

In a few of the States, as in England, a party 
charged as co-respondent must be named in the libel 
or complaint, and, if falsely charged, has an oppor- 
tunity to defend and vindicate his or her good name- 
It seemed to the Congress that so simple a personal 
right should, in the interests of justice, be given in 
all such cases. 

12. Hearings and trials should always be before 
the court, and not before any delegated representa- 
tive of it, and in all uncontested divorce cases, and 
in any other divorce case where the court may deem 
it necessary or proper, a disinterested attorney 

‘ should be assigned by the court to actively defend 
the case. 

This resolution provoked much discussion and 
some opposition, especially on the part of States 
where divorce proceedings are heard and tried only 
before the higher courts, whose duties are so nu- 
merous and exacting as to render it almost impos- 
sible for them to take the voluminous testimony of 
witnesses, and which courts, therefore, have adopted 
a custom of referring such cases to standing or spe- 
cial masters in divorce. The formation of the mar- 
riage contract is almost always attended with more 
or less publicity, and it was felt that if a similar 
publicity were attached to the termination of the 
marriage relation, and that if what are known as 
secret divorces could in any measurable degree be 
abolished, the number of applications would very de- 
cidedly diminish, and the pernicious idea of “ easy 
divorce” would gradually become eliminated from 
the social consciousness of every community; and 
after full discussion the vote upon this resolution 
was unanimous in its favor. It may not be out of 
place to add that neither the adoption of this nor of 
any other resolution by the Congress is binding upon 
any particular State; and if a more careful consid- 
eration of divorce cases can be attained in States 
where the higher courts alone have jurisdiction of 
sucn cases, by the appointment of reputable masters 





or referees to take the testimony in the first in- 
stance, such State may adopt that method of pro- 
cedure. 

13. A decree should not be granted unless the 
cause is shown by affirmative proof, aside from any 
admissions on the part of the respondent. 

In ordinary civil cases admissions of either party 
by the pleadings are sufficient, by way of estoppel, 
to warrant a decree upon the faith of such admis- 
sions. But in cases where the social status, rather 
than the civil status, of the parties is involved (the 
State as the representative of society being in e(fect 
a third party to the suit), the right to a dissolution 
of the marriage relation should not be affirmed un- 
less the causes alleged in support thereof be made 
out by clear and positive proof. And to this end 
the last provision of resolution number 12, that in 
any case the court may appoint a disinterested at- 
torney to actively defend the cause, was added. 

14. A decree dissolving the marriage tie so com- 
pletely as to permit the remarriage of either party 
should not become operative until the lapse of a rea- 
sonable time after hearing or trial upon the merits 
of the cause. The Wisconsin, Illinois and California 
rule of one year is recommended. 

It is well known that a large proportion of di- 
vorces are sought by one or both of the parties in 
order to a remarriage. The religious sentiment of 
the country, which has found expression during the 
past few years in church conventions and the press, 
both religious and secular, is strongly opposed to 
divorce for the purpose of “trying the experiment 
again.” Many States have formulated this convic- 
tion in statutory form, and either require that the 
decree shall be in the first instance a decree nisi, 
or forbid the parties to divorce proceedings from re- 
marriage within a prescribed time after granting 
of the decree. Each method has its merits, and the 
Congress, by resolution number 14, did not attempt 
to decide which of the two methods was preferable. 
The end to be attained is some form of prohibition 
upon speedy remarriage; and as this resolution was 
adopted unanimously, it is to be hoped that every 
State, in adopting whatever form of code may be 
decided upon, will incorporate such a provision 
therein. 

15. In no case should the children born during 
coverture be bastardized, excepting where they are 
the offspring of bigamous marriages, or the impossi- 
bility of access by the husband has been proved. 

Much confusion exists in the legal as well as the 
lay mind as to the status of children of illegal mar- 
riages. Some marriages are void ab initio; others 
merely voidable until the decree of divorce has been 
entered. At common law the children of void mar- 
riages and the children of voidable marriages, after 
decree entered, were bastardized. Such a hardship 
upon innocent children is repellant to the modern 
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moral consciousness, and many of the States have 
already adopted provisions lezalizing the issue of 
all marriages, excepting where by no _ possibility 
could such issue be properly treated as legitimate. 
This exception was covered by this resolution in the 
reference to the offspring of bigamous marriages, or 
where the impossibility of access by t' 
been proved. 

16. Each State should adopt a statu‘e embodying 
the principle contained in the Massachusetts act, 
which is as follows: “If an inhabitant of this com- 
monwealth goes into another State or country to ob- 
tain a divorce for a cause which occurred here while 
the parties resided here, or for a cause which would 
not authorize a divorce by the laws of this common- 
wealth, a divorce so obtained shall be of no force or 
effect in this commonwealth.” 

A recent decision of the United States Supreme 
Court, in Andrews v. Andrews, 188 U. S. 14, estab- 
lished the principle that each State has the right to 
provide by statute that its own citizens shall not be 
allowed to procure a divorce in another State, either 
for a cause which occurred in another State, of their 
domicile, or for a cause not authorized by such State. 
This being the latest expression of the principle in- 
volved, the Congress embodied it in the foregoing 
resolution. 


husband has 


17. Fraud or collusion in obtaining or attempting 
to obtain divorces should be made statutory crimes 
by the criminal code. 

This resolution needs no elucidation. Fraud al- 
ways avoids any judicial decree; but as it might 
never be brought to the attention of the court, it 
was thought advisable to urge that the State be per- 
mitted, through its criminal code, to take cognizance 
of such cases. 

While this review of the resolutions adopted by 
the Congress is but cursory and perhaps confusing, 
enough will be gathered to indicate that when they 
are embodied in the statute laws of the States a 
long step forward will have been taken toward reme- 
dying the present divorce evil, not so much by re- 
stricting the causes as in the line of improvement 
on the question of jurisdiction and procedure. 

The Congress referred these resolutions to a com- 
mittee of seventeen, to whom were added the officers 
of the convention, with instructions to report a uni- 
form code at another session. This larger commit- 
tee has named a sub-committee consisting of the 
delegates from Pennsylvania and Vice-Chancellor 
Emery of New Jersey, to draft this code. This work 
is now in hand and will be ready for the general 
committee during the early autumn. 

The delegates from this commonwealth are also 
the commissioners appointed under the provisions of 
the act of March 16, 1905, to examine and codify the 
laws of this State relating to the subject of divorce, 
and to report the result of their labors to the gov- 





ernor for submission to the legislature. This work 
has been in their hands for more than seven months, 
and a large amount of it has already been accomp- 
lished, involving many days of study and consulta- 
tion, and the almost continuous labors of the special 
secretary of the commission, William D. Crocker, 
Esq., of the Lycoming County Bar, whose studies in 
this field have been most exhaustive, and his assist- 
ance of great value to the commission. We have 
also devoted much attention to the preparation of 
an improved code of divorce Jaws for Pennsylvania, 
work which will be of the greatest benefit in the 
preparation of the proposed uniform code for all 
the States. It is sincerely hoped that the next ses- 
sion of the various State legislatures will have before 
them the proposed code, and that before their ad- 
journment it will have been adopted and approved 
by at least the larger number. Pennsylvania has 
taken the lead in inaugurating this important move- 
ment, and it may well be assumed that she will not 
be the last to adopt this important reform.—C. La 
Rue Munson, in Yale Law Journal. 
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Motes of Cases. 


Constitutional Law—Due Process of Law in Cor- 
porate Taxation—Interstate Commerce—State Regu- 
lations.—In People of the State of New York ex rel. 
the New York Central & Hudson River Railroad 
Company, plaintiff in error, v. Nathan L. Miller, as 
Comptroller of the State of New York, decided by 
the Supreme Court of the United States in May, 
1906 (26 Sup. Ct. R., 714), it was held that a do- 
mestic railway corporation is not deprived of its 
property without due process of law, nor is inter- 
state commerce unconstitutionally interfered with, 
because no reduction is allowed from the capital 
stock, taken as the basis of the franchise tax im- 
posed by N. Y. Laws 1896 (chap. 908, sec. 182), on 
account of the considerable proportion of its rolling 
stock, which, by the familiar course of railway busi- 
ness, is always absent from the State (see 177 N. Y. 
584, 76 N. E. 1104). The court said in part: 

~ The argument for the relator had woven through 
it suggestion which only tended to show that the 
construction of the New York statute by the Court 
of Appeals was wrong. Of course, if the statute, as 
construed, is valid under the Constitution, we are 
bound by the construction given to it by the State 
court. In this case we are to assume that the stat- 
ut2 purports and intends to allow no deduction from 
the capital stock taken as the basis of the tax, unless 
some specific portion of the corporate property is 
outside of the State during the whole tax year. We 
must assunie, further, that no part of the corporate 
property in question was outside of the State during 
the whole tax year. The proposition really was con- 
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ceded, as we have said, and the evidence that was 
offered had no tendency to prove the contrary. If 
we are to suppose that the reports offered in evidence 
were accepted as competent to establish the facts 
which they set forth, still it would be going a very 
great way to infer from car mileage the average 
number or proportion of cars absent from the State. 
For, as was said by a witness, the reports show only 
that the cars made so many miles, but it might be 
ten or it might be fifty cars that made them. Cer- 
tainly no inference whatever could be drawn that 
the same cars were absent from the State all the 
time. 

In view of what we have said it is questionable 
whether the relator has offered evidence enough to 
open the constitutional objections urged against the 
tax. But, as it cannot be doubted, in view of the 
well known course of railroad business, that some 
considerable proportion of the relator’s cars always 
is absent from the State, it would be unsatisfactory 
to turn the case off with a merely technical answer, 
and we proceed. The most salient points of the re- 
lator’s argument are as follows: This tax is not a 
tax on the franchise to be a corporation, but a tax 
on the use and exercise of the franchise of trans- 
portation. The use of this or any other franchise 
outside the State cannot be taxed by New York. 
The car mileage within the State and that upon 
other lines without the State affords a basis of ap- 
portionment of the average total of cars continu- 
ously employed by other corporations without the 
State, and the relator’s road mileage within and 
without the State affords a basis of apportionment 
of its average total equipment continuously em- 
ployed by it respectively within and without the 
State. To tax on the total value within and with- 
out is beyond the jurisdiction of the State, a taking 
of property without due process of law, and an un- 
constitutional interference with commerce among the 
States. 

A part of this argument we have answered already, 
But we must go further. We are not curious to in- 
quire exactly what kind of a tax this is to be called. 
If it can be sustained by the name given to it by the 
local courts, it must be sustained by us. It is called 
a franchise tax in the act, but it is a franchise tax 
measured by property. A tax very like the present 
was treated as a tax on the property of the corpora- 
tion in Delaware, L. & W. R. R. v. Pennsylvania 
(198 U. 8. 341, 353, 49 L. Ed. 1077, 1081, 25 Sup. 
Ct. Rep. 669). This seems to be regarded as such 
a tax by the Court of Appeals in this case (see Peo- 
ple ex rel. Commercial Cable Co. v. Morgan, 178 N. 
Y. 433, 439, 67 L. R. A. 960, 70 N. E. 967). If it is 
a tax on any franchise which the State of New York 
gave, and the same State could take away, it stands 
at least no worse. The relator’s argument assumes 


kind, in order to invalidate it, although it might be 
valid if regarded as the State court regards it. 

Suppose, then, that the State of New York had 
taxed the property directly, there was nothing to 
hinder its taxing the whole of it. It is true that it 
has been decided that property, even dof a domestic 
corporation, cannot be taxed if it is permanently 
out of the State (Union Refrigerator Transit Co. y. 
Kentucky, 199 U. S. 194, 201, 211, ante, 36, 26 Sup. 
Ct. Rep. 36; D., L. & W. R. R. v. Pennsylvania, 198 
U. S. 341, 49 L. Ed. 1077, 25 Sup. Ct. Rep. 669; 
Louisville & J. Ferry Co. v. Kentucky, 188 U. §. 
385, 47 L. Ed. 519, 23 Sup. Ct. Rep. 468). But it 
has not been decided, and it could not be decided 
that a State may not tax its own corporations for 
all their property within the State during the tax 
year, even if every item of that property should be 
taken successively into another State for a day, a 
week or six months and then brought back. Using 
the language of domicil, which now so frequently is 
applied to inanimate things, the State of origin re- 
mains the permanent situs of the property, notwith- 
standing its occasional excursions to foreign parts 
(Ayer & L. Tie Co. v. Kentucky, 202 U. S. 409, ante, 
679, 26 Sup. Ct. Rep. 679; see, also, Union Refrig- 
erator Transit Co. v. Kentucky, 199 U. 8S. 194, 208, 
209, ante, 36, 26 Sup. Ct. Rep. 36). 

It was suggested that this case is but the comple: 
ment of Pullman’s Palace Car Co. v. Pennsylvania 
(141 U. S. 18, 35 L. Ed. 613, 3 Inters. Com. Rep. 
595, 11 Sup. Ct. Rep. 876), and that, as there a tax 
upon a foreign corporation was sustained, levied on 
such proportion of its capital stock as the miles of 
track over which its cars were run within the State 
bore to the whole number of miles over which its 
cars were run, so here, in the domicil of such a cor- 
poration there should be an exemption corresponding 
to the tax held to be lawfully levied elsewhere. But 
in that case it was found that the ‘cars used in this 
State have, during all the time for which tax is 
charged, been running into, through and out of the 
State.’ The same cars were continuously receiving 
the protection of the State, and, therefore, it was 
just that the State should tax a proportion of them. 
Whether, if the same amount of protection had been 
received in respect of constantly changing cars, the 
same principle would have applied was not decided, 
and it is not necessary to decide now. In the pres- 
ent case, however, it does not appear that any spe 
cific cars or any average of cars was so continuously 
in any other State as to be taxable there. The ab- 
sences relied on were not in the course of travel upon 
fixed routes, but random excursions of casually cho- 
sen cars, determined by the varying orders of partic 
ular shippers, and the arbitrary convenience of other 
roads. Therefore we need not consider either whether 
there is any necessary parallelism between liability 
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Corpus Delicti—tIn State v. Barnes, decided in the 
Supreme Court of Oregon (June, 1906, 85 Pac. 998), 
the opinion contains an interesting discussion hold- 
ing circumstantial evidence sufficient to establish the 
corpus delicti in a prosecution for murder. The 
court said in part: 

“ Reviewing the evidence intrody-e! in the case at 
bar, to prove the first element . i.-!, Dr. W. H. 
Dale, a licensed practicing physician, and a gradu- 
ate of a reputable medical college, who was a wit- 
ness at the coroner’s inquest, testified that he was 
positive the skeleton found in the burning log heap 
was the remains of a human being. As to the iden- 
tity of the remains, it is not necessary that the evi- 
dence should be direct and positive, where such proof 
is impracticable. 
ce * * * ~*~ * * 

In the case at bar the witness, George Wood, re- 
ferring to the knife found in the ashes, in answer 
to the direction: ‘Tell the jury why you know the 
knife,’ said: ‘I know the knife by the shape, the 
make and by the defects in it. The knife was al- 
ways loose in the springs here and hard to open. 
That is the reason I gave it to Graham.’ 

[t is argued by defendant’s counsel that the fire 
having consumed a part of the handle of the knife, 
the heat was sufficiently intense to injure the 
springs, and this being so, the witness could not 
recognize the instrument which was commonly sold 
by hardware dealers, and hence the skeleton was not 
identified as the remains of Graham. The testimony 
so given by Woods was competent, and its adequacy 
was a question which the jury were called upon to 
determine (Udderzook v. Commonwealth, 76 Pa. 
340). The hat which was found beneath the loose 
bark of an old stump near the fire, at the time the 
skeleton was taken from the ashes, was identified as 
the head covering worn by Graham, whose habit it 
was to carry matches stuck in his hatband. The 
finding of two matches so placed in the hat referred 
to affords corroborative evidence of the identity of 
the person who carried them in this peculiar man- 
ner. So, too, the finding of the belt in the brush, 
though not discovered until several days after the 
fire, was identified as Graham’s girdle. The finding, 
near the remains of a human being, of property that 
is recognized as having belonged to a missing per- 
son, is a circumstance tending to identify the body 
of the deceased. It is possible, however, that such 
property may have been purposely placed by its 
owner where it was found to induce the belief that a 
living person is in fact dead, or that such personal 
chattels were intentionally put in the place indicated 
to create an inference of the identity of the deceased 
where doubt on that subject exists. The degree of 


proof resulting from such discovery necessarily de- 
pends upon the opportunity which time and interest 
afford a designing person to manufacture evidence. 








The finding of the belt, several days after the in- 


.quest was held, when there had been time and chance 


to create an inference of the identity of the de- 
ceased, weakens the evidence which the circumstance 
of the discovery would ordinarily produce, if sea- 
sonably made. Such evidence was admissible, and it 
will be presumed, in the absence of any showing to 
the contrary, that the court correctly instructed the 
jury as to the degree of proof which the circum- 
stances adverted to furnished. It will be remem- 
bered that the parts of the skeleton found in the 
burning log heap indicated the remains of a small 
person. This fact alone is not controlling on the 
question of identity, for the human frame-work dis- 
covered might have been that of any person corres- 
ponding in stature with Graham (Commonwealth v. 
Webster, 52 Am. Dee. 711), but when this cirecum- 
stance is considered in connection with the other at- 
tending conditions, we think the jury were author- 
ized in concluding, as the verdict implies, that the 
remains were those of the person charged to have 
been killed. The consumption of a human body by 
fire does not necessarily repel an inference of suicide 
or of an unintentional death, for the dissolution may 
have been caused by purposely leaping or accident- 
ally falling into a fire, or by being unable to escape 
from a burning building. So, too, a human body 
may be destroyed by that means after death had re- 
sulted from natural causes. The finding of the re- 
mains of a healthy person like Graham in a burning 
log heap, where escape was possible in case contact 
with the fire was accidental, and, probably, where 
immediate intense pain resulting from the flame 
would cause an abandonment of an attempt at self- 
destruction, must necessarily repel every inference 
of death by means of such a fire. This conclusion 
is fortified by the testimony of a locomotive fireman 
who said that on Monday, May 1, 1905, at about 
2.20 a. m., he saw, on the east of the railroad, about 
a mile and a quarter north of Glendale, a fire and a 
man standing by it. From this declaration, under 
oath, it would seem to appear that the fire which 
consumed Graham’s body was not ignited: by him. 
The evidence of what was supposed to have been 
blood stains in the vicinity of the ashes, and the ap- 
pearance of the grass and weeds indicating that some 
object had been dragged towards the fire, thereby 
lodging the vegetation and staining the right of way 
fence with blood, warranted the jury in concluding 
that Graham’s death did not result from natural 
causes or from suicide.” 


Witnesses—Examination—Deaf Mutes.—In Dob- 
bins v. Little Rock R’y & Elec. Co., decided by the 
Supreme Court of Arkansas in May, 1906 (95 S. W. 
794), it was held that it was not error to take the 
testimony of deaf mutes through an interpreter by 
signs, though the evidence could have been written, 
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where there was no showing that the interpretation | 
by signs was not the better method. The court said 
in part: 

“It was not error to take the testimony of the 
deaf mutes through an interpreter by signs, instead 
of through written questions and answers. Having 
no statute upon the subject, the common-law rule 
prevails that such persons are competent witnesses 
where they have sufficient knowledge to understand 
and appreciate the sanctity of an oath (1 Gr. Ev., 
sec. 366; 4 Stark. Ev., p. 393; Snyder v. Nations, 
5 Blackf., Ind., 295; Chamberlayne’s Best on Ev., 
p. 131). Chief Justice Best, in Morrison v. Len- 
nard (3 C. & P. 127), in commenting upon the testi- 
mony of a deaf mute witness taken through an in- 
terpreter by signs, said: ‘I have been doubting 
whether, as this lad can write, we ought not to 
make him write his answers. We are bound to 
aaopt the best mode.’ But he continues: ‘I should 
certainly receive the present mode of interpreting, 
even in a capital case; but I think, where the wit- 
ness can write, that is.a more certain mode.’ Where 
a witness, on account of defective speech and hear- 
ing, is unable to communicate the facts within his 
knowledge to the jury in the ordinary way that can 
be understood by them, and where such knowledge 
may be imparted to the jury by means of sign lan- 
guage through an interpreter, it is proper to have 
such interpreter. The court should adopt the best 
method of having the facts in the knowledge of such 
witness imparted to the jury. Where the witness 
is a deaf mute and can read and write, the trial 
court should have his knowledge of facts conveyed to 
the jury by means of written questions and answers, 
if it appears that this is the best method of eliciting 
the facts from the witness; but, if not, then by signs 
and oral interpretation. The matter is within the 
sound diseretion of the trial court who must de- 
termine in the first place as to the necessity for an 
interpreter, and in the next place the best method of 
arriving at the knowledge of the witness and of im- 
parting that knowledge to the jury. The discretion 
of the trial judge, however, is not to be exercised ar- 
bitrarily. It will be controlled and corrected when 
abused to the injury of litigants (Skaggs v. State, 
108 Ind. 53, 8 N. E. 695;17 Am. & Eng. Ency. Law, 
2d ed., p. 29; 5 Am. & Eng. Ency. Law, Ist ed., 122, 
note 1; State v. De Wolf, 20 Am. Dec. 90; State v. 
Weldon, 39 S. C. 322, 17 S. E. 688, 24 L. R. A. 126; 
Swift v. Applebone, 23 Mich. 253; Wigmore on Ev., 
sec. 811; Chamberlayne’s Best on Ev., p. 131). 
While the objection of appellant stated that the evi- 
dence of the deaf mutes ‘could be written,’ there 
was nothing to show that this would have been the 
best method, nothing to show how well the witness 
could write, or that an oral interpretation by means 
of sign language was not a better method than by 





written questions and answers. In the absence of 


some such showing, it will be presumed that the 
court adopted the best method.” 
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Literary Aotes. 

Little, Brown & Co. will publish in October, a new 
love-story of Japan, “The Dragon Painter,” by Mary 
MeNeil Fenollosa. The title-page announces that 
Mrs. Fenollosa is also the author of the well-known 
novels, “ Truth Dexter’? and “The Breath of the 
Gods,” thus for the first time identifying “ Sidney 
McCall,” a pseudonym which has caused much con- 
jecture. 

Mrs. Fenollosa is a native of Alabama, but lias 
spent much of her mature life in Japan. Though 
born after the Civil War, her childhood was passed 
among painful reminders of that tragedy, her par- 
ents’ families having both seriously suffered in the 
general loss of estates. 

The scenes of Mrs. Fenollosa’s novels have here- 
tofore been laid in the two regions she knows so well, 
the South and the Far East. It is interesting to 
note that “Truth Dexter,” the story of a typical 
Southern girl, was written among the classic beauties 
of Japan, while “The Breath of the Gods,’ the 
tragedy of an up-to-date Japanese heroine, was com- 
posed four years after in Alabama. Mrs, Fenollosa 
is also the author of a volume of poems, “ Out of the 
Nest,” including many striking lyrical impressions of 
the East, which have been liberally quoted by Mr. 
Stedman in his “ American Anthology.” 

“Sidney McCall,” though a teller of tales, has 
been reckoned by lecturers and essay-writers, as by 
Japanese themselves, the truest exponent of Jap- 
anese domestic life since the death of the lamented 
Lafeadio Hearn. From an early age her imagination 
had been drawn to the East, and she had eagerly 
devoured all available material upon Japan in the 
vague longing that she might some day dwell in 
those romantic islands. 
sulting in several magazine articles, had _ been 
effected, before her marriage, some ten 
ago, to Prof. Ernest F. Fenollosa, the well-known 
critic and writer on Japanese Art. In the uncer- 
tainty regarding “Sidney McCall” it has been con- 
jectured, since the appearance of “ The Breath of the 
Gods,” that Mr. Fenollosa might be either the sole or 
joint author. It may be said here that Mr. 
Fenollosa has never collaborated in any of his wife’s 
stories, though she acknowledges her indebtedness to 
him for encouragement, criticism, and wide ranges of 
information. 

In “The Dragon Painter” we have undoubtedly 
Mrs. Fenollosa’s ripest, and most artistic work, in 
which she again reveals the inner depth of Japanese 
feeling, but along quite different lines. It is no 
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longer the hard problems faced by young Japanese 
in becoming “ Westernized,”’ but carries us to the 
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very heart of Japanese inspiration in the presence 
of nature, among scenes, and incidents most intensely 
native. No foreigners figure in the tale. The time 
is indeed to-day, and there are many difficulties in 
the path of the young artist, of almost demonic 
genius, who scorns recent innovations in Japanese 
society. The portrait of the old painter, Kano 
Indara, might have been drawn from any of the 
Shogun’s painting-masters during the Tokugawa age. 
Artists of that famous family name are still living 
who remember the great era of mural painting on 
castles and palaces before the revolution of 1868. 
But the deepest interest centers in the sweet and 
heroic character of the beautiful daughter of Kano, 
whom the young idealist hails as his “ Dragon 
Maiden.” Such wild manifestations of the artistic 
temperament form the basis of more than one Chi- 
nese and Japanese legend. 

The illustrations largely from photographs and 
suggestions by the author, have been drawn by Miss 
Gertrude McDaniel, a pupil of Prof. Arthur W. Dow. 
The book itself will be handsomely made. 


One of the new fall books sure to attract more than 
ordinary attention on the part of serious-minded 
readers is “The Economy of Happiness” by James 
MacKaye. In this volume of 548 pages, which Little, 
Brown & Co. will publish Sept. 22, Mr. MacKaye 
seeks to transfer the foundation of economics from 
wealth to happiness; thus substituting utilitarianism 
for commercialism and making ethics instead of the 
arbitrary traditions of political economy the founda- 
tion of public polity. That “The Economy of Hap- 
piness ” is a remarkable book is the verdict of those 
Franklin H. 
Giddings, professor of sociology, Columbia Univer- 
sity, pronounces it “a very unusual piece of work 
and one of permanent value. It is a pioneer work in 
a new field and may be compared with Karl Marx’s 
first book ‘Capital’ which was 
recognition.” 


who have read the advance copies. 


long in gaining 
Mr. MacKaye is a Harvard graduate 
and resides in Boston. 


Little, Brown & Co. are issuing a new edition com- 
plete in one volume, of “ The Letters of Emily Dick- 
inson. From 1847 to 1886,” edited by Mabel Loomis 
Todd. The book contains a portrait of Miss Dickin- 
son, a new one of her old kome, and facsimiles of her 
hand-writing. 


Anne Warner (French) the creator of “ Susan 
Clegg” has been interviewed at her home in St. 
Paul and induced to talk of her successful literary 
career, which has covered but few years. The author 
of “Susan Clegg and Her Neighbors’ Affairs,” and 
innumerable other stories, in response to questions, 
said: 


“T entered upon my career as a writer alone and 





unaided, and any one who has courage and talent 
can be sure that that is the best way to enter it. 
Friends are of no assistance whatever if you really 
mean to do great things. No one ever learned to 
swim until he learned to swim alone. 

“T wrote a joke in 1900 and sent it to Life. It 
was accepted. I wrote a story and poem and sent 
them to a manuscript bureau. They sold the poem 
for me for $2.00 and stole the story. In 1901 I 
wrote a story and Town Topics accepted it. Then 
I wrote nothing else for some time. In 1902 I was in 
Europe and I wrote twenty-three stories and I mailed 
them to different magazines and kept track of their 
peregrinations in a book. I believe that I made $25 
in 1902—out of literature. In 1903 I wrote forty- 
four stories and a book. After the book was as 
good as accepted and ‘ Susan Clegg’ was launched in 
the Century and I had a good income coming my 
way I went East and saw live editors and publishers 
for the first time. ; 

“It was quite soon enough to know, too. Pub- 
lishers and editors really cannot do anything for you 
until you have succeeded. The first fight must be 
made alone. 
do it 


could know 


If it is worth anything to win nu one . 
for you. I wish every young aspirant 
that. There is a prevalent idea that 
any one who has their own stories accepted can do 
the trick for others. But they cannot. I know a 
clever man who is so interested in his wife’s success 
that he rewrites her stories for her, but he cannot 
make her successful then. If it isn’t in you yourself 
no one can put it there. Just begin to send and 
keep on sending and after a while you will wear 
through the ‘readers’ into the editor. 
question of time and merit. 

“Let me see. In 1902 I wrote twenty-three stories 
and made $25; in 1903 I wrote forty-four stories and 
a book; in 1904 I wrote seventy-six stories and a 
book; in 1905 I wrote forty stories, but several of 
them were novelettes and really half books. 
this year I have written sixty-six stories. 

“ When I finished my first book ‘A Woman’s Will,’ 
I sent it to Roberts Bros, on account of the reference 
to them made in Miss Alcott’s journal. Roberts 
Bros. had long gone out of business, and so my 
manuscript went to Little, Brown & Co., who had 
succeeded them. 

“They accepted the book, and afterwards I made 
a contract with them which gave them the others, 
too. 


can 


It is only a 


So far 


“What kind of reading do the publishers like the 
best? I really don’t know. It doesn’t do to know, 
even if I did know. Publishers reflect the public, 
and yet they confess themselves that they don’t 
know a thing about the public. Books are like men 
—chance favors some, some win on their merits, and 
some play in hard luck from start to finish. I think 
in our country that literature is rather chaotic, like 
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everything else. In a hundred years, when we have 
a civil service and a forestry guard, we shall have 
had a literature, and we shall know all about it. 
“No one can write a book without becoming 
changed through its agency. The law of give and 
take makes a writer absorb an equal measure to his 
creation. It is a wonderful experience to handle live 
people, even if they only live a life of pages and to be 
their providence for the time being. You cannot 
feed little hungry children in a story without wider 
and better intentions in real life, and as you act 
yourself so you may lead countless others to act.” 


In spite of the multiplicity of books on German 
history and politics, it would be difficult to name any 
single volume which gives a comprehensive account 
of the German Empire as it now is and its present 
political, social and economic tendencies. Such is 
the aim indicated by Dr. Burt Estes Howard in his 
book on “The German Empire,” just published by 
The Macmillan Company. Dr. Howard has been for 
many years a close student of German life and char- 
acter, and his book is the outcome of direct observa- 
tion and careful investigation of original sources. 


No novelist has ever been more persistently 
autobiographical than Pierre Loti, and the self- 
revelation that made so large a part of the charm of 
his earlier books is still present in his latest novet, 
“ Disenchanted.” But the moral change that has 
come over the author is nothing short of astonishing; 
Loti, the dilettant, the irresponsible observer of life, 
has turned moralist and earnest reformer. He has 
dedicated himself in his new book to a mission—a 
mission to which he is called in these words by his 
unknown friend, the beautiful young Turkish woman 
Zaideh: ‘“ The time has come when you must dis- 
cover and describe something more than the pictur- 
esque and sensual aspects of love. You know 
how our marriages are arranged? Very often, no 
doubt, the man allotted to us by fate is gentle and 
kind; but we have not chosen him. In time we can 
become attached to him, but this is not the affection 
of love. But we love with our souls, loving another 
soul; our mind weds another mind; our heart is 
enslaved by another heart. Such love as this re- 
mains a dream, because we are honest women, and 
even more, because the dream is too dear and 
precious for us to risk its existence by trying to 
Tealize it. And this is the secret of the Moslem 
woman’s soul in Turkey in the year 1322 of the 
Hegira. Our modern education has led to this 
duality in our lives.” 


F. Marion Crawford’s new novel, “A Lady of 
Rome,” is not, as has been reported, a sequel to 
“Fair Margaret,” but a story dealing with entirely 
new characters and comparable in setting and spirit 
with his “Cecilia,” rather than with his latest pub- 





lished book. The new story is announced by ‘The 
Maemillan Company for publication next month. 


Under the somewhat noncommittal title ‘“ Tuber. 
culosis: Its Origin and Extinction” comes a little 
book from The Macmillan Company which contains 
some startling ideas. Its author, Dr. W. Pickett 
Turner, an English physician, has made an ex- 
haustive study of the causes, origin and treatment of 
tuberculosis, and has arrived at conclusions radically 
opposed to the general medical belief of the day. 
Revolutionary as is Dr. Turner’s theory of the cause 
of tuberculosis, it is supported by a chain of argu- 
ment which makes it worthy of the most respectful 
consideration. 


President Diaz, of Mexico, has received the order 
of Grand Commander of the Bath from the Kin,» of 
England, owing largely to the attention which has 
been drawn to the striking personality of the great 
Mexican through the authorized biography written 
by the well-known traveler and author, Mrs. Alec- 
Tweedie, and published in this country by John Lane 
Company, The Bodley Head, N. Y. This is the 
first time that the career of Diaz has been pre- 
sented fully to the public notice. Mrs. Tweedie has 
enjoyed peculiar advantages in preparing her book. 
She had won the confidence of Diaz by her former 
book on his country, and he authorized her to pre 
pare an account of his own career, and furnislied her 
with much documentary material, including his own 
diary. Mrs. Alec-Tweedie is the daughter of Dr. 
George Harley, a descendant of Robert Harley, 
created Earl of Oxford in the reign of Queen Anne, 
after whom the famous Harley street, known for the 
number of its doctors, was named. Her late hus- 
band was the grandson of Dr. Tweedie, who founded 
the London Fever Hospital. She went to school at 
Queen’s College, Harley street, the first college open 
to women, where presided the lady who has since be- 
come Mrs. Beerbohm Tree. 


The much vaunted American woman has to face 
criticism of an unusual and astonishing sort in “ The 
Secret Life,’ a volume published anonymously by 
John Lane Co., from the Bodley Head, N. Y. The 
author says: 

“My observation leads me to think that American 
women hold a position far inferior to the women of 
Europe. Why is American social life com- 
posed almost exclusively of women? What is the 
cause of our superfluity of women’s clubs and classes? 
What place has the middle aged or elderly woman in 
America save as the mother of her daughters, or the 
dispenser of her husband’s hospitalities and charities? 
After the period of sex-attraction has passed women 
have no power in America. Whoever sees here, a8 
is so often seen in Europe, an elderly woman’s draw: 
ing rooms filled with politicians, financiers, artists, 
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who come for the refreshment and stimulation of her 
ideas and conversation? Mentally the American 
woman does not interest the American man.” 


The second number of the semi-monthly North 
American Review maintains the high standard es- 
tablished by the first. It opens with the second 
instalment of chapters from Mark Twain’s Auto- 
biography. Professor Brander Matthews, who is 
prominently connected with the movement for spell- 
reform, discusses “Reform and Reformers.” 
John Barrett urges the adoption of measures which 
will bring about the most desirable relations be- 
tween “The United States and Latin-America.” In 
an article entitled “ Suffrage—a Right,’ Ida Husted 
Harper deprecates the withholding of the suffrage 
from women. Urbain Gohier forecasts “The Next 
French Revolution.” Charles A. Conant describes 
the European conditions which aid American finan- 
ciers in “Selling American Securities Abroad.” 
Arthur Brisbane eulogizes William Randolph Hearst. 
Andrew Carnegie preaches again “The Gospel of 
Wealth.” General Faustino Guerra Puente (Gen- 
eral Pino Guerra) briefly explains the “Causes of 
the Cuban Insurrection.” In the literary department 
Alonzo Rothschild’s “ Lincoln, Master of Men” is 
reviewed by F. Trevor Hill; George Meredith’s 
works by Richard Le Gallienne; and Mrs. Deland’s 

“The Awakening of Helena Richie” by Louise Collier 
Willcox. The department of World Politics contains 
communications from Paris and Washington; and, 
among the topics dealt with in the Editor’s Diary, 
are “The Need of a Holiday for Capital;” “ Eng- 
lish Recognition of the American Spirit;” “ Why 
Farming Should be Encouraged by the Government ;” 
“Growing Superiority of the American Boy;” 
“Cuba and Colonies,’ and “Mr. Arthur Brisbane’s 
Eulogy of Hearst.” 


ing 


“Deer are extremely shy of the camera,” writes C. 
Lang Neil in an illustrated article on the Animal 
Photographs of Charles Reid in the October Inter- 
national Studio, “and contrary to what one might 
naturally suppose, cannot well be taken at close 
quarters with an instantaneous shutter, but must be 
secured with a cap and hand exposure. So sensitive 
are they that the click of a pneumatic shutter causes 
them to start so quickly as to spoil an ordinary in- 
stantaneous exposure. The same remark applies to 
foxes and many other animals. The brief exposure 
now rendered possible by the very rapid plates in the 
market has many advantages, but one drawback 
deserves to be noted. Many otherwise excellent pic- 
‘res of animals are ruined by the winking of an eye. 
The closing of this organ simultaneously with the 
Opening of the lens makes the subject come out as if 
it had no eyes at all.” 





Rew Books and Hew Editions. 
Trial Tactics. By Andrew J. Hirschl, of the Chicago 
Bar. Chicago: T. H. Flood & Company. 1906. 

It has béen truly said that the successful lawyer 
must not only know the law, but possess the skill 
to secure to his client all the legitimate advantage 
which the law affords. How to secure this advant- 
age it is the purpose of this little volume to demon- 
strate. In it the author has embodied a large num- 
ber of simple, practical suggestions for the conduct 
of a case from the time the lawyer is first consulted 
to its termination. In style the book is refreshingly 
original and many valuable illustrations are made 
that will naturally suggest others to the mind of 
the reader. The book is not only interesting and 
original but useful, and while intended particularly 
for the perusal and use of the younger practitioners, 
it will be well worth the while of every lawyer to con- 
sult its pages, into which the author has put the very 
ing more than a quarter of a century. 

Probate Reports Annotated. By William Lawrence 
Clark. Vol. X. New York: Baker, Voorhis & 
Company. 1906. 

As is well known, the plan of this series is to give 
in about one volume a year recent decisions of the 
highest courts of the different States, as well as of 
the United States courts, upon all matters cognizable 
in probate or surrogate’s courts or involving qués- 
tions of probate law and practice. Each volume con- 
tains more than 100 recent cases in full, with many 
valuable notes, and in addition to this about fifty 
pages or more of full memoranda of other recent de- 
cisions, in digest form. This latter is a new feature 
first undertaken in the present volume, and will be 
fully appreciated by the users of the series. These 
memoranda are not mere copies of digest paragraphs 
or syllabi, but are carefully prepared from the opin- 
ions and are sufficiently full to show the exact deci- 
sions. In Volume X there are some thirty pages of 
these decisions, but the editor promises that in suc- 
ceeding volumes this valuable feature will be carried 
much further, the object being to make the series, 
besides a collection of one hundred or more cases 
reported in full each year, an annual digest of all 
the other decisions during the year of general im- 
portance on questions of probate law and practice. 
First Year of Roman Law. By Fernand Bernard. 

Translated by Charles P. Sherman, D. C. L. Ox- 

ford University Press. American Branch, New 

York: 91 and 93 Fifth avenue. London: Henry 

Frowde. 

The object of this little work is to place in the 
hands of students and others who desire an acquaint- 
ance with the Roman Law, an English version of @ 
French work which is generally pronounced the best 
of all elementary treaties for commencing the study 
of Roman Law. The volume is brief, its style suc- 
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cinet and often terse, and remarkable for its exact- 
ness of statement. The translation has added a use- 
fui index, there being none in the French edition. 
20: 
The Judiciary and the Constitution. 

When a practice has been observed for such a 
length of time that it becomes a tradition, it takes 
a@ man of more than ordinary courage to attack it. 
And yet we owe most of our beneficial reforms to 
those pioneers who have been self-candid enough to 
leave the beaten path of imitation and seek for 
courses of their own. Some things, however, have 
grown so deep-rooted into our plan of life that to 
detract from them seems almost sacrilegious. With- 
out thinking of their origin we have become accus- 
tomed to venerate them and to exploit them as fun- 
damental parts of our mode of existence. 

In “The Great Usurpation,” an article which ap- 
peared in the May number of the American Law 
Review, William Trickett establishes himself as an 
independent thinker of the class which we have just 
described by questioning the right of the American 
judiciary to decide the constitutionality of acts of 
the legislature. It is difficult to imagine any usage 
of our government that seemed less open to doubt 
than this one. From time beyond memory the 
courts have apparently possessed the duty of pass- 
ing on the legality of the statutes and we have never 
heard a voice raised against their power so to do. 

Yet, if Mr. Thickett’s researches are to be credited 
this function has been assumed by the judges without 
a shadow of right on their part. By their appropria- 
tion of it they have consciously or unconsciously be- 
come governmental pirates, with a powerful arm of 
the State as the booty. According to the author’s dis- 
coveries, the framers of the Constitution expressly 
rejected a provision empowering the judiciary to 
pass on constitutional questions. Their intention 
was that the judicial department should be a branch 
of the executive and the former had no more right 
than the latter to decide the constitutionality of a 
legislative act. 

A final touch of iconoclasm is added by the author 
in his assertion that the custom as established is a 
bad one. He contends that the legislatures are quite 
as able to determine what is constitutional as the 
courts and that one will make an error just as fre- 
quently as the other. Those of us who have been 
aggrieved by the decisions in the income tax case and 
the insular cases and such like important opinions 
will be happy to agree with this judgment. Then, 
too he points out that there are practical difficulties 
in the way of the present usage—difficulties which 
have been sometimes experienced, such as the observ- 
ance of a law which is ultimately adjudged uncon- 
stitutional; and from this status many troublesome 
complications have arisen, as we well know. His 
conclusion, of course, is that the usurpation of power 
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has been a dangerous and unfortunate one—one 
which had better never have occurred and which may 
now be corrected to the advantage of the country, 
However little we may agree with Mr. Trickett and 
his ingenious theory, we must bow acknowledgment 
to his originality and his valor. It is something to 
conceive of such a novel idea and still more to pub- 
lish it.—Boston Law Journal. 





: 0: 


Among the Late Decisions. 

A bank purchasing a draft with bill of lading at 
tached, making goods deliverable to order of con- 
signor, is held, in Haas v. Citizens’ Bank (Ala.) 1 
L. R. A. (N. S.) 242, to have assumed the obliga- 
tion of the seller to deliver the property, according to 
the contact, to the drawee of the draft. 

A father paying full fare is held, in Whitney v. 
Pere Marquette R. Co. (Mich.) 1 L, R. A. (N. S.) 
352, to be entitled to recover for loss of articles of 
his infant child, packed and carried wiff his bag- 
gage, although the child paid no fare. 

The enforcement of the exemption law of another 
state was refused in National Tube Co. v. Smith 
(W. Va.) 1 L. R. A. (N. S.) 195, on the ground 
that such a law pertains to the remedy. 

A statute requiring fruit packed for shipment to 
be marked or branded to show the locality of its 
growth is held in Ex parte Hayden (Cal.), 1 L. R. A. 
(N. S.) 184, to be unconstitutional because not 
properly within the police power. 

A gas company which negligently permits gas to 
escape frem its pipes in the highway, so that it de- 
stroys shade trees in front of abutting property, is 
held, in Donahue v. Keystone Gas Co. (N. Y.) 70 
L. R, A. 761, to be liable for the injury thereby done 
to such property, although the fee of the street is 
in the public. 

The right of a witness to claim the constitutional 
privilege against self-incrimination is denied in 
State v. Jack (Kan.) 1 L. R. A. (N. S.) 167, where, 
by the terms of a statute, the immunity afforded is 
coextensive with the constitutional privilege of si- 
lence. 

A clause in a deed, which, after granting a life 
estate, declared that it was the purpose of the 
grantor that, after the death of the life tenant, the 
lands should become and be the property of a cer- 
tain institution, is held, in McGarrigle v. Roman 
Catholic Orphan Asylum (Cal.) 1 L. R. A. (N. 8S.) 
315, to convey no estate. 

A grant to the “heirs” of a living person 1s con- 
strued in Roberson v. Wampler (Va.) 1 L. R. A. 
(N. S.) 318, as meaning his children. 

The naming, as grantee of a partnership the mem- 
bers of which had died, but the name of which had 
been perpetuated, and the property kept together by 
consent of all parties interested, is held, in Walker 
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y. Miller (N. C.) 1 L. R. A. (N. S.) 157, not to 
render a deed void. 

Hiring at his own request, without notice of the 
father’s objection, a minor who has been hired out 
by the father to work for another, is held, in Ken- 
ney v. Baltimore & O. K, Co. (Md.) 1 L. R. A. 
(N. S.) 205, not to support an action for entice- 
ment. 

The right of a woman residing with her husband 
to maintain an action for the enticement of her 
minor child is denied in Soper v. Igo, Walker & 
Chenault (Ky.) 1 L. R. A. (N. 8S.) 362. 

Evidence that a boy injured by another’s negli- 
gence was obedient and economical is held, in Cam- 
eron Mill & E. Co. v. Anderson (Tex.) 1 L, R. A. 
(N. S.) 198, to be admissible upon the question of 
damages. 

Rule res ipsa loquitur is held, in Ross v. Double 
Shoals Cotton Mills (N. C.) 1 L. R. A. (N. S.) 298, 
not to make a prima facie case, or raise a pre- 
sumption of negligence, but merely to furnish an 
element to be considered by the jury as a part of 
the plaintiff’s case. 

A deduction that declarations were made under a 
sense of impending death, without hope of recovery 
is held, in Gipe v. State (Ind.) 1 L. R. A. (N. S.) 
419, to be warranted, although they were made sev- 
eral hours after the statement of the declarant that 
he did not believe he could get well, he 
grown continually weaker in the meantime. 

A nonresident alien is held in, Re Breen ( Mich.) 
1L. R. A. (N. S.); 349, not to be an incompetent 
executor, under a statute which provides that, if any 
executor shall reside out of the state, the court may 
remove him, 


Naving 


The right of an heir, under a will directing the 
residue to be divided between the testator’s heirs, is 
held, in Re Sigel (Pa.)' 1 L. R. A. (N. S.) 397, not 
to be cut down by a subsequent codicil giving him a 
specific legacy, “and no more.” 

A constructive trust is held, in Loomis v. Loomis 
(Cal.) 1 L. R. A. (N. S.) 312, not to have arisen 
under a deed, by a man to his wife, of the home- 
stead property, with a proviso that after her death 
it was to go to another, she being entitled, on his 
death, to the absolute title to the property by right 
of survivorship. 

An injunction to restrain a lessee from continuing 
to mine ores on the leased property after a forfeiture 
of the lease for breach of conditions is upheld in 
Big Six Development Co. v. Mitchell (C. C. A. 8th 
C.) 1 L. R. A. (N. S.) 332, although the title was 
disputed, and no action had been instituted at law. 

The right of the state to a preference over other 
creditors for payment of losses and unearned pre- 
miums out of assets in the hands of a receiver of an 
insolvent insurance company is denied in State v. 
Williams (Md.) 1 L. R. A. (N. S.) 254. 














A suit against a State officer to cancel a tax title 
is held in Sanders v. Saxton (N. Y.), 1 L. R. A. 
(N. 8.) 727, to be within the rule that a State can- 
not be sued. 

A consumer’s right to maintain a suit to compel 
a water company to furnish water at rates stipu- 
lated in a contract with a municipality is upheld 
in Pond v. New Rochelle Water Co. (N. Y.), 1 L.. 
R. A. (N: S.) 958. 

Inclosure of a right of way is held in Pritchard 
v. Lewis (Wis.), 1 L. R. A. (N. S.) 565, not to be 
sufficient possession to ripen into an adverse title. 

A grantee from a mortgagor, who takes posses- 
sion of a strip beyond the true boundary line, is 
held in Thornley v. Andrews (Wash.), 1 L. R. A. 
(N. 8.) 1036, not to be in adverse possession as 
against the mortgagee until the mortgage becomes 
due. 

The failure of the court, in a criminal case, to in- 
terpose objections to improper questions made by a 
juryman is held, in State v. Crawford (Minn.), 1 
L. R. A. (N. 8S.) 839, not necessarily to be reversible 
error in the absence of objection or exception by 
counsel. 

An exception to the general rule that an appeal 
does not lie from a decree for costs is applied in 
Nutter v. Brown (W. Va.), 1 L. R. A. (N. S.) 
1083, in-case of a decree for costs not in the discre- 


’ tion of the court. 


Fraud or mistake on the part of an umpire, so 
great and palpable as to imply bad faith, or his 
failure fairly and honestly to perform the function 
assigned to him, is held, in Edwards v. Hartshorn 
(Kan.), 1 L. R. A. (N. S.) 1050, te invalidate his 
decision. 

The authority of a clerk of a district court to take 
a bail bond was denied in Territory ex rel. Thacker 
v. Woodring (Okla.), 1 L. R. A. (N. S.) 848. 

The right of a bank to apply to the personal ob- 
ligations of a commission merchant money received 
for produce sent him for sale and deposited by him 
in his general account in the bank is denied in Boyle 
v. Northwestern Nat. Bank (Wis.), 1 L. R. A. (N. 
S.) Tite, 

One whose indorsement was secured upon a note 
by the trick of inducing him to sign his name to a 
paper placed upon the note in such a way that the 
ink penetrated through to the note is held, in Ya- 
kima Valley Bank v. McAllister (Wash.), 1 L. R. 
A. (N. 8S.) 1075, not to be liable. 

The rule making certainty as to payment a condi- 
tion of negotiability was applied in Joseph v. Catron 
(N. M.), 1 L. R. A. (N. S.) 1120, by denying the 
negotiability of a note payable upon the confirma- 
tion by Congress of a certain land grant. 

A supplemental bill in the nature of a bill of re- 
view is held, in Hardwick v. American Can Co. 
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(Tenn.), I L. R. A. (N. S.) 1029, to be a proper 
proceeding to bring before the court new matter 
discovered by defendant while the decree is in pro- 
cess of execution. 

Injuries caused by gross negligence are held, in 
Chicago, R. I. & P. R. Co. v. Hamler (Ill.), 1 L. R. 
A. (N. 8S.) 674, to be included in a release, by a 
sleeping car porter, of the railroad company from 
liability for negligent injury. 

What is a reasonable time to keep a station plat- 
form lighted prior to the arrival of a train is held, 
in Abbot v. Oregon R. & N. Co. (Or.), 1 L. R. A. 
(N. S.) 851, to present a question for the jury. 

The approval by the State commission of a freight 
rate based upon limited valuation of the property 
is held, in Everett v. Norfolk & S. R. Co. (N. C.), 1 
L. R. A. (N. 8S.) 985, not to absolve the carrier 
from liability for full value of the property if lost 
through its negligence. 

A railroad company is held, in Rogers v. Choctaw, 
0. & G. R. Co. (Ark.), 1 L. R. A. (N. S.) 1145, to 
be liable to a passenger thrown to the ground by the 
starting of a freight train with a jerk while he was 
on the platform, to which, with the knowledge of 
the conductor, he had gone for a necessary purpose, 
the conductor having neither warned him of the dan- 
ger, nor taken any measures to prevent the starting 
of the train. 

The constitutionality of a statute providing for 
the imprisonment of one acquitted of the charge of 
murder on the ground of insanity is upheld in Ex 
parte Brown. (Wash.), 1 L. R. A. (N. 8.) 540. 

The jurisdiction of a committing magistrate to 
punish for contempt a witness who refused to obey 
a subpoena duces tecum is denied in Farnham v. Col- 
man (S. D.), 1 L. R. A. (N. S.) 1135. 

Recovery for threshing grain was denied in John- 
son v. Berry (S. D.), 1 L. R. A. (N. 8S.) 1159, for 
failure to file the bond required by the South Da- 
kota statute, making it unlawful to use a threshing 
machine without executing and filing a bond. 

The constitutionality of a statute requiring for- 
eign corporations doing business within the State, 
and non-resident domestic corporations, to appoint 
the auditor as attorney to accept service of process 
and notice, is upheld in State v. St. Mary’s Franco- 
American Petroleum Co. (W. Va.), 1 L. R. A. (N. 
8.) 558. 
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Judge Houlihan’s Philosophy. 

“Verdi, Verdi,” said an Irishman, speaking of the 
great Italian composer, “ Where did he ever tind 
bar?” 

“No one works but father” don’t appeal with 
much force to the woman who has secured a divorce 
for non-support. 





Some people marry at high noon, others at low 
tide. 

Love is acute insanity, marriage chronic. 

“Nothing in a name,” but some names sell gold 
bricks and separate the unwary from their money, 
' When a feller gets “dead stuck” on a girl he has 
entered the freshman class in the college of experi- 
ence and education. 

A friend will lend you money, an acquaintance 
gives you Vermont charity—(sympatby. ) 

“Never too late to mend,” but all the tailors in 
the world can’t mend the character of some people. 

When the husband’s love and affection begins to 
cool the star boarder’s or lodger’s commences to boil. 

It’s really ludicrous to hear a politician praise 
our public schools long after he has forgotten how to 
sing “Let precious truth and honesty.” 

When a milkman marries the bride gets the pump 
of his heart. 

JOSEPH M. SuLLIvan, LL. B, 
Of the Boston Bar. 





The Humorous Side of the Law. 

The Hon. Joseph Chamberlain is fond of relating 
an incident that occurred while he and Lord Rose- 
berry were returning from the theater one night. 

While crossing the street they were accosted by 
a ragged boy who, after sweeping the mud from their 
path asked for alms. 

Lord Roseberry was about to give the boy a coin 
when an idea struck him. “ My boy,” said Rose- 
berry, “if you will hit that policeman a swat on 
the back with your muddy broom I will give you 
ten shillings.” Prompt to the word the boy crept 
in back of the officer and raising his broom struck 
him in the back, then turned and ran, but to the 
dismay of Roseberry the officer caught the boy after 
a chase of a few yards. 

Not wanting to leave the boy in a fix Roseberry 
tried to fix things up with the officer, but the worthy 
gentleman would not listen, and took them all three 
up to the station. 

They were taken before the judge of the station 
and after surveying them through his glasses he 
took down a book and turning to Chamberlain asked 
his name. “Hon. Joseph Chamberlain,” was the 
reply, and the judge smiled. 

Roseberry responded also with his full title, “ Lord 
Roseberry.” 

The boy was next, and stepping to the front he 
drew himself up to his full height and waited for 
the usual question, “ Your name?” 

“My name?” said the boy. “Well, judge, I’m 
not the kind as what goes back on me pals, I’m the 
‘Duke of Wellington.’”—Philadelphia Ledger. 





